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)
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)
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)
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)




)
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)

DECISION

Samuel Deaton is entitled to a refund of Missouri income tax in the amount of $5,100, plus accrued statutory interest, for the tax year 2008.  Industrial Steel Products, L.L.C. (“Industrial Steel”), is not entitled to a refund of the withholding tax for the tax year 2008 that it withheld from Deaton’s wages and paid to the Director of Revenue (“the Director”).  We lack jurisdiction over Deaton’s appeal of the Director’s assessment for the 2008 tax year in the total amount of $878.57 (Missouri Income Tax: $764.00; additions to tax: $38.20; and interest to date: $78.37).
Procedure


On April 19, 2012, Samuel Deaton filed a complaint appealing three decisions of the Director related to his Missouri income tax return for the 2008 tax year that were issued in the following order: (1) the Director’s decision denying his refund of Missouri income tax for 2008; 
(2) the Director’s assessment of Missouri income tax for 2008; and (3) the Director’s decision denying Industrial Steel’s refund of Missouri income tax for 2008.
  On May 2, 2012, the Director filed a motion to dismiss supported by an affidavit and records of the Director.  Deaton responded to the Director’s motion on May 16, 2012.  


We treat the Director’s motion to dismiss as a motion for summary decision because it relies on matters other than the allegations in the complaint and stipulations.
  We grant a motion for summary decision “if a party establishes facts that entitle any party to a favorable decision and no party genuinely disputes such facts.”
  We make our findings of fact from the affidavit and records of the Director submitted in support of the motion for summary decision, as well as from those allegations of Deaton’s complaint that are established by the Director’s admissions in her decisions and correspondence issued to Deaton.
Findings of Fact

1. For all of 2008, Deaton was a resident of Tennessee and did not reside or work in Missouri.

2. During 2008, Deaton’s employer – Industrial Steel – withheld $5,100 of Missouri income tax from Deaton’s wages for the year and paid the tax withheld to the Director. 

3. After receipt of Deaton’s 2008 Missouri income tax return, the Director issued a refund of Missouri income tax to Deaton in the amount of $764 on March 3, 2009.

4. On April 13, 2011, Deaton filed an amended 2008 income tax return seeking a refund of income tax for the 2008 tax year in the amount of $4,336, which represented the 
remaining amount of income tax Deaton’s employer had withheld from his wages in 2008 and paid to the Director.

5. On July 5, 2011, the Director sent Deaton a Notice of Proposed Changes (Form 4945) indicating that his 2008 Missouri income tax return was being adjusted to refund income tax to Deaton in the amount of $764.
6. On September 22, 2011, the Director responded to an inquiry from Deaton informing him that the Director refunded the $764 of overpaid income tax determined to be due Deaton for the 2008 tax year on March 3, 2009.

7. On November 21, 2011, the Director issued a decision to Deaton stating the following:

Based on the information you submitted, the 2008 Missouri return has been adjusted to allow the MO-NRI percentage of zero.  In addition, the withholding amount has also been adjusted to zero.

In accordance with the Missouri Code of State Regulations, it is the Department’s policy in regards to erroneous withholds, to require amended employer withholding tax return.  Pursuant to 12 CSR 10.2 (25)[sic], “if Missouri tax has been withheld and the employee is not subject to Missouri tax, it is the employer’s responsibility to complete an Employer’s Withholding Tax Overpayment Amended Report (Form MO-941C), along with supporting documentation.”  The employer refunds the erroneous withholding to the taxpayer or submits the monies to the proper state.

Our Withholding Department will be issuing a letter to your employer advising them of their responsibility to report accurate information and provide corrected Form W-2 to their employee’s.  Therefore, a billing will be issued to you for the erroneous refund in the amount of $764 that was direct deposited on March 3, 2009.
If your payment of $764 is mailed to the Department within 30 days of the date of this letter, you will avoid additions to tax and interest penalty assessed.

This decision failed to include the language required by § 621.050.1
 to inform Deaton of his right to appeal to this Commission.
8. On November 22, 2011, the Director sent correspondence to Industrial Steel, which informed Industrial Steel that Deaton was not liable for the withholding of Missouri income tax for the 2008 tax year because he was neither residing in Missouri nor employed in Missouri that year.  The correspondence stated that Industrial Steel was to amend its withholding tax return to recover the income tax paid to Missouri and that it was responsible for refunding the withholding in error to the employee.

9.  On November 30, 2011, the Director sent Deaton a Notice of Adjustment (Form 4134) seeking payment of the $874.18 balance on his 2008 Missouri individual income tax account.  The Director’s notice to Deaton represented that Missouri income tax had not been withheld from Deaton’s wages in 2008.
10. On December 29, 2011, Industrial Steel filed amended withholding tax returns for each month of 2008.  The Director approved the amended return and refund for December 2008, but the Director denied the amended returns and refunds for January through November of 2008 because the statute of limitations had expired on those periods.
11. On February 8, 2012, the Director issued a Notice of Deficiency – Individual Income (Form 2944) (“February Notice of Deficiency”) to Deaton assessing the following amounts for the 2008 tax year:  Missouri income tax in the amount of $764; interest to date in the amount of $78.37; and additions to tax in the amount of $38.20 (Total: $878.57).

12. The February Notice of Deficiency was mailed to Deaton by certified mail on February 8, 2012, and Deaton did not file a protest of the February Notice of Deficiency within sixty days of its mailing.

13. On February 29, 2012, Industrial Steel filed a protest with the Director concerning the Director’s denial of Industrial Steel’s amended returns and refunds.

14. On March 28, 2012, the Director issued a final decision to Industrial Steel denying its protest as follows:  “It is the Final Decision of the Director of Revenue that the amendments for January through November 2008 were not received timely and the overpayments are out of statute for refund.”
15. On April 19, 2012, Deaton filed his complaint appealing the Director’s two decisions issued to him and the Director’s decision issued to Industrial Steel.

Conclusions of Law
We have jurisdiction over the appeals of Deaton and Industrial Steel.
  Our duty in a tax case is not to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  In making our determination, we must strictly construe the taxing statutes against the Director and in favor of the taxpayer.
  The burden of proof, however, is on the taxpayer.


The complaint filed by Deaton appeals three separate decisions of the Director: (1) the February Notice of Deficiency issued to Deaton in relation to the Director’s assessment of Missouri income tax, interest, and additions to tax for the 2008 tax year; (2) the final decision issued to Industrial Steel in relation to its amended returns and refund claim for withholding tax for the 2008 tax year; and (3) the Director’s denial of Deaton’s refund claim for Missouri income tax paid for the 2008 tax year.  The Director’s motion for summary decision seeks to dismiss 
Deaton’s entire complaint, but only explicitly addresses the first two of the three decisions that were appealed by Deaton’s complaint.  We separately address each of the Director’s decisions at issue in Deaton’s complaint.
February Notice of Deficiency


The Director asserts that we lack jurisdiction over Deaton’s appeal of the Director’s February Notice of Deficiency because Deaton failed to timely file a protest with the Director.  We agree.


Section 621.050.1 grants us jurisdiction over an appeal of “any finding, order, decision, assessment or additional assessment made by the director of revenue.”  Before our jurisdiction arises, however, a protest must be filed with the Director and the Director must issue a decision on that protest.
  Deaton did not first file his protest of the Director’s February Notice of Deficiency with the Director as required for us to have jurisdiction.  If we have no jurisdiction to hear a complaint, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.
  Therefore, we dismiss that part of Deaton’s complaint concerning the Director’s February Notice of Deficiency.  

We do not address Deaton’s arguments asserting that it was unlawful for the Director to issue an assessment of tax when she had actual knowledge that the tax was not owed by Deaton because we do not have jurisdiction of the Director’s assessment.  Moreover, to the extent Deaton has any viable claims against the Director for such conduct, we are not be the proper forum to bring such claims. 
March 28th Final Decision to Industrial Steel


 The complaint filed by Deaton also seeks to appeal the Director’s March 28th Final Decision issued to Industrial Steel.  The appeal of the Director’s March 28th Final Decision was timely, but the Director appears to find it improper for Deaton to file an appeal on behalf of Industrial Steel.
  The Director provides no authority for her assertion and we find none.  Filing a complaint before this Commission on behalf of another is not the unlawful practice of law;
 therefore, it has been our long standing practice to accept an appeal filed by any person on behalf of another.  

Having determined we have jurisdiction over Industrial Steel’s appeal, we grant summary decision in favor of the Director.  As explained in detail below, § 143.781.3 prohibits Industrial Steel from receiving a refund of the Missouri income tax that it paid to the Director on behalf of Deaton because Industrial Steel had deducted and withheld the tax from Deaton’s wages in 2008.
November 22nd Decision Letter to Deaton


The third decision appealed by Deaton is the Director’s denial of his 2008 Missouri income tax refund claim.  We find the denial of Deaton’s refund claim to be the primary issue raised by Deaton’s appeal because the Director’s other two decisions are merely derivative decisions that only arose because of the manner in which the Director denied Deaton’s original refund claim.  This is evident from the facts established on summary decision.

After learning that he should not have paid Missouri income tax in 2008, Deaton filed an amended return with the Director to obtain the remaining $4,336 of Missouri income tax he had paid in 2008.  The Director responded to the amended return by issuing a Notice of Proposed 
Changes on July 5, 2011 (“July 5th Notice of Change”), which did not accept the amended return and indicated Deaton was only entitled to a refund of the $764 he had already been refunded when he had originally filed his return in 2009.  The July 5th Notice was not in the form of a decision appealable to this Commission; instead, it informed Deaton he could challenge the adjustment with the Director through the protest procedure.  Although the record fails to include a copy of any protest filed by Deaton, the Director’s correspondence and subsequent decision establishes that Deaton protested the Director’s proposed rejection of his refund claim in the 
July 5th Notice of Change.  


The Director then issued a letter on November 21, 2011 (“November 21st Decision Letter”) in response to the additional information Deaton had submitted to the Director in relation to his challenge to the July 5th Notice of Change.  In the November 21st Decision Letter, the Director indicated that she now agreed that Deaton did not owe Missouri income tax in 2008, but still denied refunding the tax paid to Deaton because of the Department’s policy of refunding the income tax paid to Deaton’s employer so they could determine whether it should be refunded to him.  

The November 21st Decision Letter further indicated that the Director had adjusted Deaton’s 2008 Missouri income tax return to reflect that no withholding tax had been paid on Deaton’s behalf in 2008.  In other words, the Director had adjusted Deaton’s 2008 Missouri income tax return to misrepresent his tax situation; the return as adjusted by the Director indicated he did not owe any tax to Missouri (true) and that he had not paid any tax to Missouri through employer withholding (false).  The November 21st Decision Letter informed Deaton that his employer could seek a refund of the withholding tax and then determine whether it should be refunded to Deaton.  The November 21st Decision Letter informed Deaton that the $764 the Director had refunded to him in 2009 had to be returned (presumably, this was because the return 
created by the Director indicated that he had not paid any tax to Missouri in 2008, which would make the $764 refunded by the Director into an erroneous refund).  

From the above, it is apparent how the Director’s two decisions derived from the manner in which she denied Deaton’s refund claim.  By adjusting Deaton’s return to reflect the tax withheld to zero, the Director effectively converted Deaton’s money into his employer’s money.  As a consequence, the Director asserted that Deaton’s employer had to ask for the refund.  By the time Deaton’s employer submitted the refund claim, the Director denied much of it because the statute of limitations had now closed on all but one of the twelve months at issue.  Obviously, this decision would not have arisen if the Director had refunded the income tax paid to Deaton rather than changing Deaton’s return to reflect that he had not paid any tax in 2008.


The assessment against Deaton similarly arose from the Director’s decision to deny his refund claim and change his return to reflect that he had not paid any tax.  The Director’s assessment seeking to recover the $764 refunded to Deaton in 2009 (and interest and penalties) arose because based on the Director’s changes to Deaton’s return he had not paid taxes in 2008 so the refund to him in 2009 was now erroneous.  In short, if the Director had refunded the income tax to Deaton rather than changing Deaton’s return to reflect that he had not paid any tax in 2008, this decision would not have arisen.

The inaccurate adjustment of Deaton’s tax return was not the only unusual element of the November 21st Decision Letter.  Unlike the previous July 5th notice sent to Deaton, the November 21st Decision Letter did not indicate to Deaton that he had any avenue to protest or appeal the Director’s decision to deny his refund.  Instead, the November 21st Decision Letter merely informed Deaton of the adjustments and that he would not receive the refund he sought. The November 21st Decision Letter undeniably finally decided Deaton’s refund claim; however, 
he was not informed of any right to appeal the Director’s final decision to this Commission as mandated by § 621.050.


Despite the centrality of the Director’s denial of Deaton’s refund claim to the other two decisions appealed by Deaton, the Director’s motion for summary decision entirely ignores the refund claim denial.  The Director does not explicitly challenge this Commission’s jurisdiction over Deaton’s appeal of the November 21st Decision Letter and does not make any substantive argument in support of her decision denying Deaton’s refund claim or the adjustment of his 2008 tax return.  Instead, the Director moved to dismiss Deaton’s appeal in its entirety for lack of jurisdiction because the appeal of the Notice of Deficiency assessing tax was untimely filed and the appeal by Industrial Steel had been filed by Deaton.  Nevertheless, even though not raised by the Director, we must first determine whether we have jurisdiction over the Director’s denial of Deaton’s refund claim due to the unusual manner in which the decision was made, the unusual nature of the Director’s November 21st Decision Letter itself, and Deaton’s failure to file a complaint within thirty days of the November 21st Decision Letter.
The November 21st Decision Letter may 
be Appealed to this Commission


Generally, there are two jurisdictional perquisites for our review of the Director’s decisions under § 621.050.1:  (1) a decision of the Director in the form of any finding, order, decision, assessment, or additional assessment; and (2) the filing of a petition for review with this Commission within thirty days of the mailing of the aforementioned decision.  Ordinarily, as was the case with the Director’s decision on Industrial Steel’s protest in this case, the Director clearly indicates to a taxpayer that she is making her final decision on their claim and that their only remaining recourse is to appeal to this Commission.  The November 21st Decision Letter, however, is more ambiguous.


The November 21st Decision Letter does not state that it is the Director’s final decision on Deaton’s refund claim as the Director’s decision on Industrial Steel’s refund claim does.  Nevertheless, the November 21st Decision Letter does determine Deaton’s refund claim.  Somewhat unusually, the Director agrees that Deaton did not owe any income tax to Missouri in 2008, but refuses to refund the tax paid to Deaton.  No matter how unusual the form, we find that the Director’s decision determines all of the issues in Deaton’s refund claim.  Therefore, we find that the November 21st Decision Letter satisfies the first prerequisite to our jurisdiction because it represents a “finding, order, [or] decision” of the Director that determines Deaton’s refund claim.

Deaton’s Appeal was not Untimely Filed

Although we do not have the exact date the Director mailed the November 21st Decision Letter to Deaton, we are able to determine from the record that Deaton failed to file his appeal within thirty days of such mailing.  While it would appear that Deaton failed to meet the second prerequisite to our jurisdiction, we find that the second jurisdictional prerequisite has been met because the November 21st Decision Letter failed to comply with the requirements of § 621.050.1.

Section 621.050.1 provides:  

Except as otherwise provided by law, any person or entity shall have the right to appeal to the administrative hearing commission from any finding, order, decision, assessment or additional assessment made by the director of revenue.  Any person or entity who is a party to such a dispute shall be entitled to a hearing before the administrative hearing commission by the filing of a petition with the administrative hearing commission within thirty days after the decision of the director is placed in the United States mail or within thirty days after the decision is delivered, whichever is earlier.  The decision of the director of revenue shall contain a 
notice of the right of appeal in substantially the following language: 

If you were adversely affected by this decision, you may appeal to the administrative hearing commission. To appeal, you must file a petition with the administrative hearing commission within thirty days after the date this decision was mailed or the date it was delivered, whichever date was earlier. If any such petition is sent by registered mail or certified mail, it will be deemed filed on the date it is mailed; if it is sent by any method other than registered mail or certified mail, it will be deemed filed on the date it is received by the commission. 

The Director’s November 21st Decision Letter did not advise Deaton of his right to appeal to this Commission.  If a notice does not advise the taxpayer of the right to appeal, the time period for appeal does not start to run.
  We cannot fault Deaton for failing to appeal to this Commission earlier because the Director’s November 21st Decision Letter did not advise him of his right to appeal or the period in which such an appeal must be taken.  Moreover, the Director’s notice was also misleading in that it appeared to agree with Deaton that he was entitled to a refund and instructed him on what he had to do to obtain it.  The true nature of the Director’s decision did not become apparent until the Director denied Industrial Steel’s refund claim.  At that point, Deaton was fully aware that the Director had denied his refund claim and he filed his appeal within a reasonable time after he received it.  We find that Deaton has satisfied the second prerequisite for our jurisdiction by filing his appeal within 30 days of the Director’s decision denying Industrial Steel’s refund claim.  Therefore, we have jurisdiction over the Director’s decision to deny Deaton’s refund claim.

Deaton is Entitled to a Refund of Income Tax 
Withheld and Paid to the Director in 2008

The Director’s November 21st Decision Letter did not dispute that Deaton was not liable for any income tax in 2008.  Instead, the Director asserted that Deaton’s employer must obtain 
the refund of income tax paid by Deaton in 2008.  No legal authority was provided in support of this assertion; instead, it was merely described as the Director’s policy. The source of the policy was unidentified and we are unaware of any written guidance in which such a policy is described.  More importantly, we are unaware of any regulation or statute authorizing such a policy,
 and we further find such a policy to be contrary to law.


As an initial matter, it must be understood that the Director is obligated by § 136.035.1 to “refund any overpayment or erroneous payment of any tax which the state is authorized to collect.”
  This obligation cannot be avoided through a policy of the Director.  Second, it is Deaton rather than his employer who is entitled to Deaton’s overpayment of income tax.  The mere fact that the overpayments of tax were made through employer withholding does not change Deaton’s entitlement to a refund of the overpaid tax.  This is evident from numerous provisions of Chapter 143.

An employer deducts and withholds the tax from his employee’s wages.
  The employer has no right to funds that are so deducted and withheld:  the funds are treated as a special fund held in trust for the Director
 and are “deemed to have been paid to the director of revenue on behalf of the person from whom withheld.”
  For all of the above reasons, an employee is not given any recourse to collect from his employer any funds withheld from his wages in a good faith effort to comply with the law;
 instead, the employee’s recourse is to seek a refund from the Director directly.
  Most importantly, § 143.781.3 explicitly prohibits the type of policy that 
the Director referenced in her decision to deny him a refund of the overpayments of tax withheld and paid over to the Director by his employer:

If there has been an overpayment of tax required to be deducted and withheld under section 143.191, refund shall be made to the employer only to the extent that the amount of overpayment was not deducted and withheld by the employer.

In other words, it is Deaton rather than his employer who is entitled to the refund he sought because Industrial Steel had actually deducted and withheld the money from his wages rather than mistakenly making a payment from their funds.


We do not believe that the Director may evade the prohibition in § 143.781.3 by simply adjusting Deaton’s income tax return to inaccurately show that no income tax had been paid by Deaton for the year when he had actually paid $5,100.  The Director is only granted authority to examine returns “to determine the correct amount of tax.”
  She has no authority to examine and adjust returns to determine an incorrect amount of tax for the purpose of collecting taxes not legally owed.  

For all of the foregoing reasons, we find Deaton entitled to a refund of income tax for the 2008 tax year in the amount of $5,100, plus accrued statutory interest.

Summary

We grant summary decision in favor of the Director in relation to Deaton’s appeal of the Director’s 2008 assessment of Missouri income tax, interest, and additions to tax against him in the total amount of $878.57, and in relation to Industrial Steel’s appeal of the Director’s decision denying its refund of withholding tax.  We do not grant summary decision in favor of the Director in relation to Deaton’s Missouri income tax refund claim; instead, we grant summary 
decision in favor of Deaton by finding that he is entitled to a refund of Missouri income tax in the amount of $5,100, plus accrued statutory interest, for the tax year 2008.   

SO ORDERED on September 14, 2012.


_________________________________



NIMROD T. CHAPEL, JR.



Commissioner
�We have corrected the caption in this case to reflect Industrial Steel’s appeal of the Director’s denial of its refund claim.


�Regulation 1 CSR 15-3.436(4)(A).


�Regulation 1 CSR 15-3.446(6)(A).


�Statutory references are to RSMo 2000 unless indicated otherwise.


	�Section 621.050.1.  


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


�Section 136.300.1.


	�Sections 136.300.1 and 621.050.2.


 �Sections 143.631.1 and 143.651; State ex. rel. Fischer v. Brooks, 150 S.W.3d 284, 284 (Mo. banc 2004) (describing the filing of a protest as the “exclusive remedy for challenging the assessment.”); State ex rel. Fischer v. Sanders, 80 S.W.3d 1 (Mo. App., W.D. 2002) (setting forth the protest as a necessary step in appealing a case to this Commission and then to a court).


�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).  


�The Director merely asserts that “[t]he final decision that Petitioner attached to his complaint was issued to Industrial Steel Products, L.L.C” without further explanation as to why this would remove our jurisdiction over the appeal.


� State ex rel. Mo. Dep't of Social Serv's v. Admin. Hearing Comm'n, 814 S.W.2d 700 (Mo. App., W.D. 1991).


�We note that the Director would not be helped by contending that the November 21st Decision Letter was not a decision for purposes of § 621.050.1.  If we had found that to be the case, we would then find a final decision denying the refund claim based upon the Director’s refusal to act upon and issue a decision denying Deaton’s refund claim.  See, e.g., Rees Oil Co. & Rees Petroleum Products, Inc. v. Director of Revenue, 992 S.W.2d 354, 358 (Mo. App., W.D. 1999).


�State ex rel. St. Louis Die Casting Corp. v. Morris, 219 S.W.2d 359 (Mo. 1949); McGraw-Edison Co. v. Curry, 485 S.W.2d 175, 179 (Mo. App., W.D. 1972).


�The Director’s reliance on the nonexistent 12 CSR 10.2(25) in the November 21st Decision Letter is of little help.  Nor does 12 CSR 10-2.015(25) help because it only requires an employer to correct inaccurate withholding tax returns and W-2s; it does not grant an employer the legal right to an employee’s tax refund.


�Section 143.781.3, RSMo Supp. 2011.


�RSMo Supp. 2011.


�Section 143.191.1.


�Section 143.241.1.


�Section 143.211.


�Section 143.241.1.


�Section 143.801.1. 


�Section 143.611.1.
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