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DECISION 


We find no cause to discipline George Keith DeSpain’s peace officer license because he did not commit a crime.  
Procedure


The Director of the Department of Public Safety (“the Director”) filed a complaint on January 27, 2006, asserting that DeSpain’s peace officer license is subject to discipline.  


This Commission convened a hearing on the complaint on September 18, 2006.  Assistant Attorney General Theodore Bruce represented the Director.  Robin E. Fulton, with Schnapp, Fulton, Fall, Silvey & Reid, LLC, represented DeSpain.  The Director filed the last written argument on November 22, 2006.   

On November 17, 2006, DeSpain filed a motion to strike a portion of the Director’s written argument.  The statements to which DeSpain refers merely summarize evidence that is in 
the record.  To the extent that the evidence is not relevant, we disregard it, but we decline to strike a portion of the Director’s written argument when it merely states what is in the record.  
Findings of Fact

1. DeSpain is the chief of police in Fredericktown, Missouri.  DeSpain was an officer with the Fredericktown police department before he was elected as chief in 1998.  
2. DeSpain was a police officer before the law provided for licensure of peace officers by the State of Missouri.  
3. Sometime in 1979 or 1980, while DeSpain was on patrol duty with the Fredericktown police department, a motorist stopped him and told him that a woman was waving a gun in front of a tavern a block away.  Upon arriving at the tavern, DeSpain observed Mary Harris waving a handgun at her husband, Jim Harris.  Officer Goldsberry also responded to the incident.  Jim Harris ran to DeSpain as DeSpain exited his patrol car, and both of them used the car for protection.  DeSpain was able to calm Mary Harris down and seize the weapon, a .38 caliber Smith & Wesson pistol (“the .38 pistol”).  This weapon was a “snub-nose Chief’s Special.” DeSpain transported her to the Madison County Jail.  
4. Each time an item with a serial number is stolen in the state of Missouri, it may be entered in the Missouri Uniform Law Enforcement System (“MULES”), a computer tracking system.  Any agency that comes into contact with that item can run a check on its serial number to see if it is stolen.  At the time that DeSpain seized the .38 pistol, the Madison County/Fredericktown police did not have a MULES terminal, and all checks were done through the St. Francois County Sheriff’s Department.  DeSpain had a check run on the .38 pistol, which showed that the St. Louis police department had reported the .38 pistol as stolen.  When a “hit” is generated, it is reported to the agency that entered the item into the MULES system.  That agency is then supposed to notify the agency making the inquiry within 15 minutes as to what 
they want done with the article.  DeSpain reported the hit to the St. Louis police department, but never received any response as to what they wanted done with the .38 pistol.  DeSpain also sent a copy of his report to the St. Louis police department, but never received any response.  DeSpain personally notified the Cape Girardeau office of the Bureau of Alcohol, Tobacco & Firearms that he had obtained the .38 pistol.  DeSpain secured the .38 pistol in the Fredericktown police department’s evidence locker.  There was never any criminal prosecution of Harris regarding her use of the .38 pistol.  Periodically, the Fredericktown police department removed the .38 pistol and checked it through MULES.  Because it was reported stolen each time, it was placed back in the evidence locker.  
5. Approximately two or three years after DeSpain placed the .38 pistol in the evidence locker, Jerry Umfleet, who was then chief of the Fredericktown police department, ordered DeSpain and another officer to clean out the evidence locker.  DeSpain asked a dispatcher to run a check of the .38 pistol again, and the dispatcher reported that there were no “hits” on the computer system.  Someone from the Fredericktown police department sent a teletype to the St. Louis police department and asked what they wanted done with the .38 pistol.  The St. Louis police department responded that they had no interest in the .38 pistol.  Because the St. Louis police department did not want the .38 pistol, DeSpain began using it as an off-duty weapon or as a backup weapon for professional purposes.  Chief Umfleet consented to DeSpain’s use of the .38 pistol, and the Fredericktown police department did not provide off-duty or backup weapons to its officers at that time.  DeSpain also used it to qualify on the shooting range, because officers had to qualify once a year.  
6. DeSpain never lied to anyone regarding the whereabouts of the .38 pistol.  DeSpain never falsified, altered, destroyed, suppressed, or concealed the whereabouts of the .38 pistol, nor did he make it unavailable for any proceeding or investigation.  
7. Sometime during the period of 1992 to 1995, the City of Fredericktown bought backup weapons for its officers.  DeSpain put the .38 pistol in a briefcase under his bed in his home.  
8. In 1996, a shotgun was involved in a drive-by shooting within the City of Fredericktown.  A criminal prosecution resulted, and the case was concluded by 1999.  The shotgun was kept in the evidence locker after the conclusion of the case.  In 1999, Fredericktown officers were using shotguns on the qualifying range, but had a shortage of guns.  The evidence officer, Faron Guinn, stated that there was one in the evidence locker.  DeSpain asked him if the case was concluded.  Guinn replied that it was, and that nobody wanted the shotgun.  DeSpain instructed Guinn to put the shotgun in his patrol car and use it until somebody wanted it, and they would return it at that time.  The officers used the shotgun for qualifying, in the course and scope of business of the City of Fredericktown.  
9. In 2004, DeSpain went to the county prosecutor and asked that the Missouri Highway Patrol conduct an independent investigation regarding money that was missing from the Fredericktown police department’s evidence locker.  In August 2004, investigators from the Highway Patrol, including William Cooper and Jeffrey Heath, met with DeSpain.  
10. On August 4, Investigator Cooper asked DeSpain if he had taken a gun from the evidence locker, and DeSpain informed Cooper that he had taken the .38 pistol from the evidence locker.  DeSpain was also asked about the shotgun that Guinn had taken from the evidence locker.  DeSpain and the investigators went to the National Guard Armory, and DeSpain retrieved the shotgun from Guinn’s patrol car and gave it to Investigator Lewis.  DeSpain gave the .38 pistol to the investigators the following day.  
11. The investigators also retrieved a .25 caliber pistol from Officer Wright.  Prior to the investigation, DeSpain was not aware that the .25 caliber pistol had been removed from the evidence locker.  
12. The Missouri Highway Patrol does not require its officers to have permits to obtain concealed weapons when it issues guns to them.

Prior Proceedings


Fredericktown Officers Wright and Guinn have also been the subject of disciplinary proceedings before this Commission.
  The complaints against Wright, Guinn, and DeSpain were all filed on the same day and have consecutive case numbers.  The cases were not consolidated for purposes of hearing or decision.  The hearings in the cases against Wright and Guinn were held on a docket on July 5, 2006.  Guinn did not appear at his hearing.  Wright appeared at his hearing and represented himself.  


In Guinn’s case, we found cause for discipline because Guinn committed the criminal offense of stealing, which was also an act while on active duty that involved moral turpitude.  


In Wright’s case, we found no cause for discipline.  We concluded that Wright did not commit the criminal offenses of stealing a .25 caliber pistol, transferring a concealable firearm without a permit, tampering with physical evidence, or making a false report.  We also concluded that Wright did not commit an action while on active duty that involves moral turpitude or a reckless disregard for the safety of the public or any person.  The Director appealed our decision to the Circuit Court of Cole County, where the case is now pending.
  The Director’s complaint against Wright was similar to his complaint against DeSpain.  However, because the cases were 
not consolidated, we cannot take evidence from Wright’s case and use it in this case against DeSpain.  We have made findings of fact only on the basis of the record before us in this case.
  
Conclusions of Law


We have jurisdiction to hear the Director’s complaint.  Section 621.045.
  The Director has the burden of proving that DeSpain has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  
I.  Criminal Offenses

The Director argues that DeSpain is subject to discipline under § 590.080, which states:


1.  The Director shall have cause to discipline any peace officer licensee who:

*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.]
The Director argues that DeSpain committed the following criminal offenses:
· stealing the .38 pistol;
· tampering with physical evidence by concealing the .38 pistol from the court with the purpose of impairing its availability in court;
· transferring a concealable weapon without a permit by receiving a concealable firearm (the .38 pistol) without first obtaining a valid permit to acquire the firearm;
· transferring a concealable weapon without a permit by allowing the delivery of a concealable weapon from the evidence room to Officers Wright and Guinn without first receiving a valid permit; and
· hindering prosecution by obstructing, by means of deception, criminal investigators in performing their investigation in determining which individuals of the Fredericktown police department removed items from the evidence room of the Department.   

The Director cites Regulation 11 CSR 75-13.090, which provides that the phrase “committed any act” includes any person who has pled guilty to, been found guilty of, or been convicted of any criminal offense.  There is no evidence that DeSpain has pled guilty to, been found guilty of, or been convicted of any criminal offense.  Further, we have stated in numerous cases that the Director did not have authority to promulgate that regulation,
 and we do not repeat that discussion here.  Nevertheless, § 590.080.1(2) allows discipline if DeSpain has committed any criminal offense, even if no criminal charges have ever been filed.  

A.  Applicability of Licensing Laws to Prior Conduct


DeSpain argues that he cannot be disciplined for conduct that occurred before the effective date of the peace officer discipline statutes, even if it amounts to a criminal offense.  At the hearing, DeSpain’s counsel made an oral motion to dismiss, which we took under advisement.
    


DeSpain was a police officer before the law provided for licensure of peace officers by the State of Missouri.  In 1978, the legislature enacted legislation requiring the Director to establish mandatory standards for the training of peace officers in this state, and allowing the Director to “[i]ssue or authorize the issuance of diplomas, certificates and other appropriate indicia of compliance and qualification” to peace officers who met the training requirements.
  
The legislature first allowed the Director to suspend or revoke any “diploma, certificate or other indicia of compliance and qualification to peace officers” in 1988.
  Grounds for discipline included: 

(1) Conviction of a felony including the receiving of a suspended imposition of a sentence following a plea or finding of guilty to a felony charge;

(2) Conviction of a misdemeanor involving moral turpitude; 
*   *   *


(5) Gross misconduct indicating inability to function as a peace officer[.]


In 2001, the legislature enacted a major revision of the peace officer licensing laws.  Section 590.135 was repealed, and § 590.080, now cited by the Director, was enacted.  Section 590.080.1 provides:  

The director shall have cause to discipline any peace officer licensee who: 
*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed; 

(3) Has committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person[.]

The use of the past tense “has committed” instead of the present tense “commits” shows that the legislature intends § 590.080.1(2) and (3) to apply to events that occurred before the statute was enacted.  Therefore, the current statute applies retroactively.
  

DeSpain cites our decision in Director of Public Safety v. Cullen, No. 05-1550 PO 
(July 25, 2006).  Paragraph 8 of the Director’s complaint against Cullen stated:

On September 15, 1997, the respondent was revoked by the Circuit Court of Buchanan County, Missouri from probation, after having received a suspended imposition of sentence for stealing.  He was sentenced to 90 days in jail for that crime. 

The complaint in that case, as in the present case, cited § 590.080.1(2) as the basis for discipline.  This Commission stated:  

Paragraph 8 fails to identify the nature and grade of the crime for which Cullen was convicted.  Further, the complaint is confusing as to whether the commission of the crime or the judicial act of conviction is the basis for discipline because paragraph 8 is phrased in terms of a conviction, while paragraph 11 cites § 590.080.1(2) as authority to discipline for the commission of a crime.  Cullen does not dispute that Petitioner’s Exhibit 1 contains the circuit court’s records of the criminal case pertaining to the probation revocation and sentencing alleged in paragraph 8.  The records reveal that Cullen pled guilty to Count II of an information that charged him with the Class A misdemeanor of receiving stolen property and that the court suspended the imposition of sentence and placed him on probation.  Later, the court revoked his probation for stealing and sentenced him to ninety days in jail.  

In Cullen, we concluded that:
· unless the statute expresses an intent to limit the licensing authority to events occurring only after licensure, a licensing authority may seek discipline for events occurring before licensure;
· Section 590.080.1(2) gives the Director the authority to discipline for crimes that a licensee has committed in the past;
· to determine whether the past conduct is cause for discipline, we must apply the substantive law in effect when the conduct occurred;
· Section 590.135, setting forth the causes for discipline, was effective in 1996 and 1997; and
· the Director’s complaint did not give Due Process notice because it did not cite § 590.135 generally or cite which subdivision of § 590.135 authorized discipline for the allegations in paragraph 8.
Therefore, we dismissed any allegation that Cullen’s commission of the crime of receiving stolen goods in 1996 or his conviction for such in 1997 constituted cause to discipline him.  The Director’s complaint against Cullen also asserted other incidents as bases for discipline, but we found no cause to discipline Cullen’s license on any of the grounds asserted in the complaint.  The Director has appealed that decision to the Circuit Court of Cole County.

Our decisions do not have precedential value.
  However, some of our decisions have held that § 590.080.1 may be given retroactive effect, noting that protection of the public health and welfare is the primary purpose of the professional licensing statutes.
  Cullen is distinguishable due to the fundamental lack of clarity in the complaint in that case.  It was not even clear that the crime of receiving stolen goods was at issue.  The complaint in the present case clearly places certain crimes at issue as a basis for discipline.  However, the act of removing the .38 pistol from the evidence locker occurred before § 590.080.1(2) was in effect and even before the police officer licensing laws were in effect.  Now that we squarely confront the issue, we agree that the legislature intended to include, as grounds for discipline, conduct that occurred prior to the effective date of the 2001 amendments to Chapter 590, RSMo.  This serves the fundamental public protection purpose of the statutes.  We apply § 590.080.1(2) and (3) in determining whether there is cause to discipline DeSpain’s license.  We deny DeSpain’s motion to dismiss.

However, we agree that in determining whether DeSpain committed criminal offenses, we must apply the substantive law in effect at the time of the conduct.
  The Director cites criminal statutes that DeSpain allegedly violated, without specifying which revision of the 
Missouri Revised Statutes is applicable.  Hereinafter, we cite and quote the criminal statutes in effect at the time of the conduct at issue.
  
B.  Stealing

The Director argues that DeSpain committed the crime of stealing by removing the .38 pistol from the evidence locker and that the crime of stealing was “ongoing until he turned it in on August 4, 2004.”  Section 570.030.1, RSMo 1978, provided:
    

A person commits the crime of stealing if he appropriates property or services of another with the purpose to deprive him thereof, either without his consent or by means of deceit or coercion.
Section 562.016.1, RSMo 1978, provided: 

Except as provided in section 562.026, a person is not guilty of an offense unless he acts with a culpable mental state, that is, unless he acts purposely or knowingly or recklessly or with criminal negligence, as the statute defining the offense may require with respect to the conduct, the result thereof or the attendant circumstances which constitute the material elements of the crime. 


The first element of stealing is that the defendant appropriate property or services of another person.  The second is that the defendant have the purpose to deprive the owner thereof.  At the time that DeSpain took the .38 pistol from the evidence locker, the Fredericktown police department had contacted the St. Louis police department, where the .38 pistol had been reported as stolen, but the St. Louis police department replied that it had no interest in the .38 pistol.  Therefore, neither the original owner nor the St. Louis police department made any claim to the .38 pistol, and were not the owners.  The .38 pistol was unclaimed property.  

The Director argues that there is a statutory procedure to dispose of unclaimed property.  Section 542.301, RSMo Supp. 1980, provided in part:
  


1.  Unless the statute authorizing seizure provides otherwise, property which comes into the custody of an officer or of a court as the result of any seizure and which has not been returned to the claimant shall be disposed of as follows:  

(1) Stolen property, or property acquired in any other manner declared an offense by chapters 569 and 570, RSMo, but not including any of the property referred to in subsection 2 of this section, shall be delivered by order of court upon claim having been made and established, to the person who is entitled to possession. 
*   *   *


(5) If the property is not claimed within one year from the date of the seizure or if no one establishes a right to it, the judge authorized to order a delivery shall, upon motion of the officer having custody of the property, or upon his own motion, order a public sale of the property. 

Section 570.030 requires that the defendant have the purpose to deprive the owner thereof.  There is no evidence that DeSpain was aware of the proper procedure to dispose of the unclaimed property.  It is true that ignorance of the law is no excuse for failing to follow its dictates.
  However, ignorance of the statutory requirements for disposing of unclaimed property does not equate with a criminal intent to deprive the owner of its right to the property.
  


Section 570.070, RSMo 1978, provided:
    


1.  A person does not commit an offense under section 570.030 if, at the time of the appropriation, he

(1) Acted in the honest belief that he had the right to do so; or

(2) Acted in the honest belief that the owner, if present, would have consented to the appropriation.  

2.  The defendant shall have the burden of injecting the issue of claim of right.  

The Director asserts that “[a] defense of claim of right depends on a lawful claim,”
 and that the “mere assertion by the defendant that he entertained an honest belief in a legal right is not sufficient to satisfy the burden upon defendant.”
  

DeSpain committed two separate acts.  The first was removing the .38 pistol from the evidence locker and using it as an off-duty weapon.  The .38 pistol was not claimed by any owner.  At that time, the Fredericktown police department did not provide off-duty weapons for its officers, but evidently it was important for an officer to have such a weapon, as the department finally began providing them sometime in the 1990s.  When DeSpain removed the weapon from the evidence locker, he used it as an off-duty weapon for police purposes with the consent of Umfleet, who was the chief of police at the time.  DeSpain actually put the .38 pistol to use for a legitimate police purpose until the community gained the resources to provide off-duty weapons.  DeSpain acted with an honest belief that he could use the .38 pistol.  We find no evidence of any purpose to deprive the owner of the .38 pistol.  


When the Fredericktown police department began providing off-duty weapons, DeSpain put the .38 pistol in a briefcase under his bed at home.  It is noteworthy that DeSpain did not use the .38 pistol for personal use; he did not use it at all.  He merely stored it under his bed.  The property was unclaimed and had no more relevance to any pending investigation or prosecution.  
There was no criminal intent because there was no purpose to deprive the owner of the property.  DeSpain continued to act with an honest belief that he had the right to possess the .38 pistol.  DeSpain did not commit the crime of stealing.  
C.  Tampering with Physical Evidence

Section 575.100, RSMo 1978, provided:
  

A person commits the crime of tampering with physical evidence if he: 

(1) Alters, destroys, suppresses or conceals any record, document or thing with purpose to impair its verity, legibility or availability in any official proceeding or investigation[.]

The Director argues that DeSpain committed the crime of tampering with physical evidence by concealing the .38 pistol from the court with the purpose of impairing its availability in court.  The Director argues that DeSpain ruined the chain of custody and that by removing the .38 pistol from the evidence locker, it was no longer available to be used as evidence.  The Director also argues that the .38 pistol could never be the subject of a proper disposition (sale, destruction, or return) because its existence was unknown as a result of its removal from the evidence room.  Unlike the crime of stealing, which we have stated is an occurrence at a specific point in time, the crime of tampering could be an ongoing crime if someone continues to suppress or conceal an item.  

The .38 pistol had been in the evidence locker for two or three years before DeSpain removed it.  A check showed no “hits” on the MULES system.  Someone from the Fredericktown police department contacted the St. Louis police department and found that they had no interest in the .38 pistol.  There is no evidence that DeSpain concealed the weapon from the court with the purpose of impairing its availability in court.  There is no evidence that any 
proceeding or investigation involving the weapon was pending.  DeSpain did not commit the crime of tampering with physical evidence.  

D.  Transferring a Concealable Weapon Without a Permit


Section 571.080.1, RSMo 2000, provides: 

A person commits the crime of transfer of a concealable firearm without a permit if: 

(1) He buys, leases, borrows, exchanges or otherwise receives any concealable firearm, unless he first obtains and delivers to the person delivering the firearm a valid permit authorizing the acquisition of the firearm; or

(2) He sells, leases, loans, exchanges, gives away or otherwise delivers any concealable firearm, unless he first demands and receives from the person receiving the firearm a valid permit authorizing such acquisition of the firearm.  

A “concealable firearm” is defined as: 

any firearm with a barrel less than sixteen inches in length, measured from the face of the bolt or standing breech[.
]


The Director argues that DeSpain committed this crime because he received a concealable firearm – the .38 pistol – without first obtaining a valid permit.  However, 

§ 571.080.1 was not in effect during 1979 or 1980, when DeSpain received the .38 pistol.  The statute was not in effect until August 28, 1981.
  Further, there is no evidence that the weapon was a concealable firearm.  The weapon was described as a .38 caliber “snub-nose Chief’s Special,” but no witness described what that means, and we find no definition in the statutes.  The Director presented no evidence as to the barrel length.  The record contains insufficient evidence for us to determine whether the barrel was less than sixteen inches in length, measured from the face of the bolt or standing breech.  In addition, though we find no exemption in 
§ 571.080.1 for police officers, Cooper testified that he did not have to obtain a permit for concealed weapons issued to him by the Highway Patrol, and from that we infer that the Highway Patrol does not require its officers to obtain permits when concealed weapons are issued to them.  There is no evidence that DeSpain committed the crime of transfer of a concealable firearm without a permit.  


The Director also argues that DeSpain committed the crime of transfer of a concealed firearm without a permit because he allowed the delivery of a concealable weapon from the evidence locker to Officers Wright and Guinn without first obtaining a valid permit.  Section 571.080.1 was in effect in 1999, when Guinn took the shotgun from the evidence locker.  However, the record contains no description of the shotgun and, therefore, we have no evidence to find that the shotgun was a concealable weapon.  DeSpain’s practice in allowing Guinn to use the shotgun was not the best management policy, as DeSpain was the chief of police at that time, but it does not rise to the level of a crime.  

There is no evidence in this case as to when Wright removed the .25 caliber pistol from the evidence locker.  As we stated previously, the record in Wright’s case is not the same as the record in this case, and we cannot use the evidence from that case in the present.  However, the record in this case shows that DeSpain was not aware that Wright had a .25 caliber pistol that had been removed from the evidence locker, and we have made a finding of fact accordingly. There is no evidence that the .25 caliber pistol was a concealable weapon either.  DeSpain did not commit the criminal offense of transfer of a concealable firearm without a permit.  
E.  Hindering Prosecution


Section 575.030, RSMo 2000, provides:  


1.  A person commits the crime of hindering prosecution if for the purpose of preventing the apprehension, prosecution, 
conviction or punishment of another for conduct constituting a crime he:  

(1) Harbors or conceals such person; or

(2) Warns such person of impending discovery or apprehension, except this does not apply to a warning given in connection with an effort to bring another into compliance with the law; or

(3) Provides such person with money, transportation, weapon, disguise or other means to aid him in avoiding discovery or apprehension; or

(4) Prevents or obstructs, by means of force, deception or intimidation, anyone from performing an act that might aid in the discovery or apprehension of such person.  

The Director argues that DeSpain committed this crime in August 2004 because he obstructed, by means of deception, criminal investigators in performing their investigation into the removal of items from the evidence locker.  


Section 575.030 prohibits harboring or concealing someone who committed a crime, or impeding the “discovery or apprehension” of that person.  This statute is limited to interfering with finding and apprehending someone who committed a crime.  DeSpain did not interfere with the investigators in finding anyone.  All of the Fredericktown officers involved were available to the investigators and were subject to interrogation as part of the investigation into the removal of items from the evidence locker.  


The Director relies on the testimony of Heath, one of the Highway Patrol investigators, to show that DeSpain deceived the investigators on August 10:  


A:  . . . Then we continued to talk and initially the Chief said that he didn’t know of any guns that were taken out of the evidence locker except the one that he had given to us on 
August 5th.

Q:  And you’re talking about the .38 Chief’s Special? 

A:  That was reported stolen, yes, Sir.  Initially that’s what he said, then he went further and said, well, Officer Wright had gotten a .25 auto out of the evidence room from Officer Rogers, I know about that one.

Then I asked him about a shotgun that Faron Guinn had in his police car that came out of the evidence room, and initially the Chief said he didn’t know nothing about it and later he admitted he knew that the shotgun was in the car -- or came out of evidence and was being used in a police capacity in the police car.  

Q:  You say he initially said he didn’t know about it, then he admitted -- this was all during the same discussion? 

A:  The same interview. 

Q:  And you all had already seized the shotgun, you had already taken possession of the .25 pistol from Mr. Wright? 

A:  I didn’t personally.

Q:  But you are aware that it was taken on August 4th or August 5th, were you not? 

A:  I know that the shotgun was taken from Faron Guinn and I think the gun had already been seized back from Officer Wright.[
]

Heath continued: 


Q:  During the course of that one conversation that you had with Keith on August 10th, whenever he initially said he wasn’t aware of these guns, this shotgun and this pistol, the shotgun that was in Faron Guinn’s car and the pistol from Officer Wright, did you feel like he was trying to mislead you? 

A:  At first, yes, Sir.

Q:  But then he fessed-up in your opinion? 

A:  Yes.

Q  And it didn’t cause you any additional problems as far as your investigation was concerned? 

A:  Not as far as my investigation was concerned, no, Sir.[
]


Heath’s testimony did not match that of Cooper,
 the other Highway Patrol investigator whose deposition was admitted into evidence in this proceeding.  Cooper testified that he interviewed DeSpain on August 4, and that DeSpain then retrieved the shotgun that Guinn had been using from Guinn’s police car and gave it to the investigators.
  This is consistent with DeSpain’s testimony that he took the shotgun from Guinn’s police car and gave it to the investigators.
  Cooper further testified that he had a discussion with DeSpain on August 4 about the guns that had been taken from the evidence locker.
  This is at odds with Heath’s testimony that DeSpain initially stated on August 10 that he did not know of any guns taken from the evidence locker other than the one that he had.  It would not be reasonable for DeSpain to lie on August 10 by saying he did not know about a gun that he had already discussed with the investigators and had personally given to the investigators on August 4.  We decline to make a finding that DeSpain – a veteran officer and police chief – engaged in deception, when the investigators’ testimony is not consistent with basic facts.  It was DeSpain who went to the county prosecutor and requested that the Highway Patrol investigate reports that money was missing from the evidence locker.  DeSpain did not commit the crime of hindering prosecution.  
F.  Making a False Report


The Director also argues that DeSpain violated § 575.080 in the course of the Highway Patrol investigation in 2004.  Section 575.080, RSMo Supp. 2004, provides: 


1.  A person commits the crime of making a false report if he knowingly: 

(1) Gives false information to a law enforcement officer for the purpose of implicating another person in a crime; or

(2) Makes a false report to a law enforcement officer that a crime has occurred or is about to occur; or

(3) Makes a false report or causes a false report to be made to a law enforcement officer, security officer, fire department or other organization, official or volunteer, which deals with emergencies involving danger to life or property that a fire or other incident calling for an emergency response has occurred. 

2.  It is a defense to a prosecution under subsection 1 of this section that the actor retracted the false statement or report before the law enforcement officer or any other person took substantial action in reliance thereon.  

Again, we cannot conclude that DeSpain gave false information to the Highway Patrol investigators, and even if he had, none of the remaining elements of this statute are met.  
G.  Conclusion

Because DeSpain did not commit any criminal offense, we find no cause for discipline under § 590.080.1(2).  
II.  Moral Turpitude and Reckless Disregard for the Safety of the Public


The Director also cites § 590.080.1(3), which provides cause to discipline any peace officer licensee who:  

[h]as committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person[.]

Moral turpitude is:  

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”
In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  

The Director argues that the acts of removing evidence from an evidence locker without court authority and misleading fellow officers investigating criminal conduct involve moral turpitude.  We have declined to make a finding that DeSpain misled the investigators.  We do not agree that failing to follow the proper procedure for disposing of unclaimed property that is no longer being used as evidence rises to the level of moral turpitude.
  The Fredericktown police department contacted the St. Louis police department, which did not want the .38 pistol.  DeSpain’s conduct is certainly not a reckless disregard for the safety of the public.  We find no cause for discipline under § 590.080.1(3).  

Summary


We find no cause to discipline DeSpain’s peace officer license.  

SO ORDERED on February 23, 2007.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner
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	�Statutory references are to the 2006 Supplement to the Revised Statutes of Missouri, unless otherwise noted.  


	�Director of Public Safety v. Guinn, No. 06-0084 PO (Sept. 19, 2006); Director of Public Safety v. Jurado, No. 06-0134 PO (Sept. 8, 2006).   


	�Tr. at 35-36.  


	�H.B. 879 & 899, Mo. Laws 1978.  


	�Section 590.135.2, RSMo Supp. 1988, H.B. 879 & 899.


	�State Bd. of Regis’n for the Healing Arts v. Boston, 72 S.W.3d 260, 265 (Mo. App., W.D. 2002).  


	�Director of Public Safety v. Cullen, No. 06AC-CC00698.  


	�Central Hardware Co. v. Director of Revenue, 887 S.W.2d 593, 596 (Mo. banc 1994).  


	�E.g., Lindsey v. Director of Public Safety, No. 03-0041 PO (March 14, 2003); Director of Public Safety v. Niehouse, No. 01-1905 PO (April 22, 2002).


	�Section 1.170; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo., 1984).  


	�We recognize that the evidence provided to us gives only a range of years when the events occurred, rather than a specific date or even a specific year.  


	�The same language was in effect at the time DeSpain removed the .38 pistol from the evidence locker in 1979 or 1980, and when he placed it under his bed sometime around 1992 to 1995.  


	�The same language was in effect at the time DeSpain removed the .38 pistol from the evidence locker in 1979 or 1980, and when he placed it under his bed sometime during the period from 1992 to 1995.  


	�General Motors Corp. v. City of Kansas City, 895 S.W.2d 59, 62 (Mo. App., W.D. 1995).  


	�Section 542.301 is a lengthy statute, and we quote only a portion.  There is no dispute that there is an established procedure to dispose of unclaimed property.  Criminal intent is the issue in this case.  


	�The same language was in effect at the time DeSpain removed the .38 pistol from the evidence locker in 1979 or 1980, and when he placed it under his bed sometime during the period from 1992 to 1995.  


	�State v. Bell, 743 S.W.2d 907, 909 (Mo. App, E.D. 1988). 


	�State v. Shubert, 747 S.W.2d 165, 167 (Mo. App., W.D. 1988).  


	�This language was in effect at all relevant times and remains in effect.  


	�Section 571.010(3), RSMo 2000.  


	�H.B. 296, L. 1981.  


	�Ex. 2 at 12-13.  


	�Ex. 2 at 18-19.  


	�During his deposition, Heath relied on his report because he did not have an independent recollection of the events.  Id. at 25.


	�Ex. 1 at 10, 13.  


	�Tr. at 48-49.  


	�Ex. 1 at 12.  


	�Lori Lee Brehe v. Missouri Department of Elementary & Secondary Education, WD66267, Handdown date 2/13/2007 (slip op.)
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