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OTTO DE LA NOVAL,
)



)



Petitioner,
)




)


vs.

)

No. 11-1101 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION

We grant the Director of Revenue’s motion to dismiss the complaint of Otto De La Noval. 
Procedure

On June 1, 2011, De La Noval filed a complaint asserting that he does not owe Missouri income tax for the year 2004.  The complaint includes a copy of the Director’s notice of deficiency addressed to him (“notice”).  On July 6, 2011, the Director filed a motion to dismiss De La Noval’s complaint for failure to file a protest (“the motion”).  We denied that motion by our order of July 27, 2011.  The Director filed another motion to dismiss on August 8, 2011.  
The Director’s motion is accompanied by an affidavit from the Department of Revenue’s custodian of records stating that De La Noval has not filed a protest to the notice of deficiency.  We gave De La Noval until August 23, 2011, to respond to the Director’s motion, but he did not 
respond.  We treat the Director’s motion as a motion for summary decision under 1 CSR 15-3.446(6) because the motion relies on matters other than allegations in the complaint and stipulations of the parties.

Findings of Fact
1. De La Noval received a Notice of Deficiency – Individual Income (Form 2944) asserting a deficiency in individual income tax, additions to tax, and interest for the year 2004 in the total amount of $1,934.62.  The notice is dated March 30, 2011.

2. The notice contains the following statement:

YOU HAVE THE RIGHT TO PROTEST THIS ASSESSMENT.  If you disagree with the assessment of the amounts shown above, you may file a protest.  If you wish to file a protest, you must do so within 60 days of the date of this notice.  An explanation of your options for resolving this notice is enclosed.

Unless you pay or file a protest of the amounts shown with the Department of Revenue within 60 days of the date of this notice, the amounts shown above will automatically become a final assessment without further notice to you.  Failure to pay or file a protest of these amounts within 60 days will result in a collection action against you and may result in a suspension of your professional license held in Missouri pursuant to Section 324.010 and 484.053, RSMo.  A Certificate of Tax Lien may be filed with the Recorder of Deeds, resulting in a lien against all of your real and personal property.  A Certificate of Tax Lien may 

also be filed with the clerk of the circuit court, which will have the full force and effect of a judgment against you.
3. De La Noval did not file a protest with the Director of Revenue.

4. De La Noval filed his complaint with this Commission on June 1, 2011.

Conclusions of Law

This Commission has jurisdiction over appeals from the Director’s final decisions.
  To prevail on her motion, the Director must establish undisputed facts demonstrating that we are without jurisdiction to hear De La Noval’s appeal.

Section 143.631.1 states:

Within sixty days (one hundred fifty days if the taxpayer is outside the United States) after the mailing of a notice of deficiency, the taxpayer may file with the director of revenue a written protest against the proposed assessment in which he shall set forth the grounds on which the protest is based.  If a protest is filed, the director of revenue shall reconsider the proposed deficiency.

Section 143.651 further explains:

The action of the director of revenue on the taxpayer's protest is final upon the expiration of thirty days from the date when he mails notice of his action to the taxpayer unless within this period the taxpayer seeks review of the director of revenue's determination by the administrative hearing commission.
De La Noval did not file a written protest of the notice with the Director within 60 days after the mailing of the notice.  Instead, he filed a complaint with this Commission.  Filing a protest in accordance with § 143.631 is the “exclusive remedy” for challenging an assessment.
  A taxpayer must first file a protest with the Director and then appeal to this Commission.
  De La Noval did not exhaust his administrative remedies before filing this appeal.  


The Director informs us in her motion to dismiss that, if we grant dismissal, she intends to treat De La Noval’s complaint as a June 1, 2011 protest of the notice of deficiency.  If treated as a protest, the complaint appears to be timely filed under § 143.631.


But, treated as a complaint, it was filed prematurely, and we have no jurisdiction to hear it.  Therefore, we grant the Director’s motion and dismiss the petition.

Summary


We grant the Director’s motion to dismiss.


SO ORDERED on September 12, 2011.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner
� CSR 15-3.436(4)(A).


�The Director informs us that the notice was originally mailed by certified mail on March 30, 2011, but was returned to the Director by the United States Postal Service, whereupon the Director remailed the notice on May 23, 2011.


	�Section 621.050.1.  Statutory references are to RSMo 2000.


�1 CSR 15-3.446(6).


�State ex rel. Fischer v. Brooks, 150 S.W.3d 284 (Mo. banc 2004).  


�State ex rel. Lohman v. Latimer, 4 S.W.3d 560, 562 (Mo. App., S.D. 1999).
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