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DECISION
We deny Gail Davis’ application for a license as a licensed practical nurse (“LPN”) by examination.
Procedure

On July 15, 2008, Davis filed a complaint to appeal the State Board of Nursing’s (“the Board”) denial of her application.  The Board filed an answer.  We held a hearing on October 24, 2008.  Loretta L. Schouten represented the Board.  Davis appeared on her own behalf without counsel.  The reporter filed the transcript on December 30, 2008.
Findings of Fact

1.
On January 6, 1994, Davis was driving home on snowy streets after having consumed alcoholic beverages in a bar or restaurant.  Davis sped up to get through a yellow traffic light and hit a motor vehicle broadside crossing the intersection.  The driver of the other 
car was injured, but survived.  Davis was charged with assault in the second degree-DWI, a Class C felony,
 in the Circuit Court of St. Charles County.
a.
On April 7, 1995, Davis pled guilty.  
b.
On June 2, 1995, the court sentenced Davis to five years’ imprisonment, but suspended the execution of sentence and placed her on supervised probation for five years.  
d.
In 1995, Davis successfully completed a chemical dependency program with Alcoholics Anonymous.

c.
On June 1, 2000, Davis successfully completed probation.  
2.
In 1995, Davis began working at AT&T, where she worked at least until 2005.  She was a hard worker who demonstrated compassion and respect for the customers.

3.
In August or September 2004, Davis began an academic program to enable her to enroll in an LPN program in 2005.  

4.
On September 17, 2004, Davis consumed alcohol at a close friend’s birthday party.  On her way home, Davis was arrested and charged with driving while intoxicated, a Class B misdemeanor,
 in the Circuit Court of St. Charles County.    
a.  
On November 16, 2004, Davis pled guilty.

b. 
On November 16, 2004, the court sentenced Davis to six months’ imprisonment, but suspended the execution of sentence and placed her on probation for two years.  
c.
The terms of probation included completing SATOP, no drinking and driving, 96 hours of community service, two days of shock time, and a requirement 
that Davis have an ignition interlock device installed on her car until November 16, 2006.

5.
On November 4, 2005, Davis was at a restaurant or bar drinking with a friend.  After a dispute broke out between her ex-husband and her friend, Davis left the restaurant with the keys to her friend’s car and drove away.  Davis’ own car still had the ignition interlock at that time.  Her friend’s car did not.  
a.  The Wentzville police stopped Davis and charged her with driving while intoxicated.  
b.  Wentzville later dismissed the charge so that the St. Charles prosecuting attorney could file charges.  
6.
On November 18, 2005, Davis filed a petition in the Circuit Court of St. Charles County to review the Director of Revenue’s revocation of her driver’s license for refusing to submit to a chemical analysis of her breath to determine the alcohol content of her blood.
  
7.  
On June 8, 2006, the court denied the petition for review.  
8.
On June 14, 2006, the prosecuting attorney re-filed the Wentzville charge for driving while intoxicated on November 4, 2005, by filing a complaint and probable cause statement against Davis in the Circuit Court of St. Charles County.  The complaint charged Davis as an aggravated offender, a Class C felony, by alleging that Davis had previously pled guilty to assault second degree – driving while intoxicated on June 2, 1995, and to driving while intoxicated on November 16, 2004.
  
9.
On August 15, 2006, the Lake St. Louis Police Department issued a ticket to Davis for violating a municipal ordinance that prohibited driving with a revoked license.  The license had been revoked previously for driving with eight hundredths of one percent or more by weight of alcohol in Davis’ blood.  
10.
On August 22, 2006, the court ordered Davis to begin wearing a SCRAM unit immediately for 30 days.  Davis was monitored on the SCRAM program from August 23, 2006 at 4:08 p.m. until being removed from the SCRAM program on September 21, 2006, at 4:06 p.m.  The SCRAM system detected no alcohol consumption events and no tampering events for that period.

11.
On September 26, 2006, Davis’ attorney entered a guilty plea on her behalf in the Lake St. Louis Municipal Court to a reduced charge of driving without a license on her person.  The court assessed a fine of $300.

12.
On December 20, 2006, Davis filed her application with the Board.  

13.
Davis’ LPN program at St. Charles Community College included on-site clinical work in hospitals and nursing homes.  During the clinical work, Davis gave patient care, passed out medications, gave shots, and learned intravenous therapy. 
14.
For employment, Davis worked as a nursing assistant in the telemetry unit of St. Joseph West Hospital in Lake St. Louis while she completed her LPN program.  
15.
  On January 16, 2007, the court revoked Davis’ probation.  The court sentenced Davis to wear a SCRAM unit for five months.

16.
In March 2007, Davis graduated from the LPN program at St. Charles Community College.  Davis engaged in no inappropriate actions at the school or during clinical work.
17.
On June 18, 2007, Davis pled guilty to driving while intoxicated as an aggravated offender.  
a.
On August 20, 2007, the court sentenced Davis to four years’ imprisonment.  
b.
The court retained jurisdiction by committing Davis to the 120-day institutional substance abuse treatment program in the Department of Corrections (“120-day commitment”).  

18.
On November 14, 2007, Davis was charged in the Circuit Court of St. Charles County with the Class A misdemeanor of operating a motor vehicle on a highway while her driver’s license was revoked.
  The revocation had been for points and failure to submit to a chemical test.
19.
On November 26, 2007, Davis began her 120-day commitment.  
20.
On March 29, 2008, Davis was released after she successfully completed the 120-day commitment.  Davis immediately began a five-year period of supervised probation, which is currently in effect.
21.
On June 16, 2008, the Board denied Davis’ application.  

22.
On September 2, 2008, Davis pled guilty to the charge of operating a motor vehicle on a highway while her driver license was revoked.  The court sentenced Davis to 15 days’ imprisonment.
23.
Since graduating from the LPN program, Davis has worked as a certified nurse’s assistant (“CNA”) in home health care.  She is presently caring for M.M., a stroke victim.  Davis had to interrupt her service to M.M. to do her 120-day commitment.  Davis resumed taking care of M.M. afterwards.
24.
The husband of M.M. and speech therapists that work with M.M. and with Davis consider Davis to be an exceptionally talented, responsible, and caring person in regard to her nursing work with M.M.

25.
Davis attends support group meetings twice a week as part of her probation.

26.
A week before our hearing, Davis successfully completed an outpatient treatment program, called Gifts in Recovery, as part of her probation.
27.
Davis is divorced and has a son who will be graduating from high school and two daughters, ten and twelve years old.  Her children live with her.

28.
Davis stays at least three nights a week with M.M., during which time her children stay with her sister.

Conclusions of Law


We have jurisdiction to hear Davis’ complaint.
  Davis has the burden to show that she is entitled to licensure.
  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application anew.
  When an applicant for licensure files a complaint, the Board's answer provides notice of the grounds for denial of the application.

I.  Good Moral Character

Section 335.046.2
 sets forth the qualifications necessary for the licensing of an LPN.  The only qualification that the Board challenges is that of “good moral character.”  

Good moral character is honesty, fairness, and respect for the law and the rights of others.
  "When character evidence is admissible in a civil case, proof may be made by reputation.  Proof may also be made by specific acts when a particular trait of character of a 
party is an actual issue in the suit and that trait is susceptible of proof by specific acts.  More than one specific act must be shown in order to create a logical inference as to a person's character."
  

Reputation is not a person’s actions; it is “the general opinion . . . held of a person by those in the community in which such person resides[.]”
  Reputation is “a consensus view of many people.”
  Davis offered no evidence as to her reputation.  However, through her own testimony and that of her sister and through letters from people with whom and for whom she has worked, Davis has introduced evidence of her conduct that favorably reflects upon her moral character.  


The Board contends that Davis’ extensive history of drunken driving shows that she flagrantly disregards the law and the effects of her conduct on others in order to satisfy herself.  The Board emphasizes how persistently that Davis has displayed this pattern of conduct and that Davis’ misconduct has extended through the period in which Davis was in an LPN program and during which she applied to take the LPN examination.        

We must first determine whether § 314.200
 applies:

No board . . . may deny a license to an applicant primarily upon the basis that a felony or misdemeanor conviction of the applicant precludes the applicant from demonstrating good moral character, where the conviction resulted in the applicant's incarceration and the applicant has been released by pardon, parole or otherwise from such incarceration, or resulted in the applicant being placed on probation and there is no evidence the applicant has violated the conditions of his probation.  The board or other agency may consider the conviction as some evidence of an absence of good moral character, but shall also consider the nature of the crime committed in relation to the license which the applicant seeks, the date of the conviction, the conduct of the applicant since the date of the conviction and other evidence as to the applicant's character.

The Court of Appeals has interpreted this statute (formerly codified at § 334.100, RSMo 1969) to mean that regardless of the applicant’s prior wrongdoing, the licensing authority always has the discretion – absent more specific statutory prohibitions – to issue a license.

The legislature did not intend, and the Board does not argue, that an applicant should be invariably and automatically disqualified because of a prior commission of a felony.  It was for that reason that § 334.100, as originally enacted, provided that the Board “may” refuse to license for that reason.  The use of the term “may” necessarily implies that the denial is not mandatory, and that the conferee of the power has the discretion in exercising it. . . .  And since there is a discretion to be exercised, it follows that there are factual considerations to be taken into account, the determination of which must be reasonable and is subject to judicial review. . . . See also Barsky v. Board of Regents, 347 U.S. 442, 451, 74 S.Ct. 650, 655, 98 .Ed. 829 (1954), holding that a State may delegate discretionary power to a board to refuse a medical license because of criminal convictions, where there is a determination, after opportunity for a fair hearing, ‘whether the convictions, if any, were of such a date and nature as to justify denial of admission to practice in the light of all material circumstances before the board.’ (emphasis added)[
]
*   *   *

The loftiest goal of penology is rehabilitation of the fallen member of society, and the courts have been highly sympathetic to that goal and have been strongly inclined to give effect to sincere rehabilitation when it occurs. . . .  See also Tanner v. De Sapio, 2 Misc.2d 130, 150 N.Y.S.2d 640, 644 (1956), holding:

“However, this Court refuses to subscribe to any philosophy that assumes that a person once dishonest may not by future conduct acquire good moral character.  If such be the case, the State should alter its programs now in force in correctional institutions whereby reformation of convicts is undertaken.  The duty of respondent in the instant case was to determine whether or not the applicant was of good moral character at the time she applied for the licenses.  It would of course be proper to consider a former conviction, but that would not necessarily prevent the issuance of a license.”[
]

Accordingly, we consider the nature of the crime committed in relation to the license that the applicant seeks, the date of the conviction, the conduct of the applicant since the date of the conviction, and other evidence as to the applicant's character.  Charitable acts alone do not equate with good moral character.  A rehabilitant should at least acknowledge guilt and embrace a new moral code.
  

Davis’ conduct for which she has been convicted has persisted over a long period of time and has occurred recently.  Davis has three convictions for alcohol-related driving offenses.  The Director of Revenue revoked her license for refusing a breath test in November 2005, which a court upheld in 2006.  Despite the revocation, she drove anyway and sustained a conviction for driving without an operator’s license on her person, which was reduced from driving while revoked, for conduct occurring in 2006, and a conviction for driving while revoked for conduct occurring in 2007.  Davis is currently serving a five-year term of probation on the aggravated DWI Class C felony conviction, scheduled for completion in March 2013.  That Davis violated the terms of her probation and that the judge determined in 2008 that Davis needed five more years of probation are negative factors in our consideration of whether she meets the good moral character requirement presently.

Davis’ alcohol-related illegal conduct shows a pattern of dependency and resort to alcohol.  Such conduct is directly related to the duties of an LPN because those duties, especially the administration of medications that include controlled substances, may be done “without direct physical oversight.”
  Even though Davis’ problems have resulted from abusing alcohol, it is reasonable to conclude that she could resort to other substances to provide whatever 
satisfaction or outlet that alcohol has provided.  Section 335.016(14) provides the following definition:
(14) “Practical nursing”, the performance for compensation of selected acts for the promotion of health and in the care of persons who are ill, injured, or experiencing alterations in normal health processes.  Such performance requires substantial specialized skill, judgment and knowledge.  All such nursing care shall be given under the direction of a person licensed by a state regulatory board to prescribe medications and treatments or under the direction of a registered professional nurse.  For the purposes of this chapter, the term “direction” shall mean guidance or supervision provided by a person licensed by a state regulatory board to prescribe medications and treatments or a registered professional nurse, including, but not limited to, oral, written, or otherwise communicated orders or directives for patient care.  When practical nursing care is delivered pursuant to the direction of a person licensed by a state regulatory board to prescribe medications and treatments or under the direction of a registered professional nurse, such care may be delivered by a licensed practical nurse without direct physical oversight[.]

(Emphasis added.)  LPNs may also serve as instructors to train certified medication aides to administer medications, including controlled substances, for example those aides serving persons with developmental disabilities,
 aides in residential, intermediate, and skilled nursing facilities,
 and aides in community residential facilities.
  

Positively, we note no evidence showing that she was under the influence of alcohol either at school or, more importantly, in her home health care jobs.  Moreover, she has excellent references, especially from the man whose wife she has been caring for.  Nevertheless, Davis has failed to show by a preponderance of the evidence that she has embraced a new moral code regarding her alcohol abuse.  She testified that she is motivated to stop her alcohol abuse by her dedication to the goal of achieving licensure as an LPN and eventually as a registered nurse.  Yet 
she has allowed alcohol-related conduct to interfere with her objective to become an LPN because the criminal proceedings, license revocations, and incarcerations have occurred during and interrupted her schooling and home health care work.  While she testified that she is also motivated by not wanting to leave her children for jail, she admitted that her recent conduct had caused her separation from them while serving her 120-day commitment.  As she put it in her testimony, “I’m learning.  I am a work in progress[.]”


Considering all of the evidence, we conclude that Davis has not proven that she meets the good moral character requirement of § 335.046.2.

II.  Causes for Denial under § 335.066.2


Section 335.066.1 authorizes denial of a license application for any of the causes for disciplining a license set forth in subsection 2.  The Board contends that the following causes apply to deny licensure even if Davis meets the good moral character requirement:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person's ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;
(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the 
functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence[.]

A.  Subdivisions (1), (5), and (12)
 
By the plain meaning of their wording, subdivisions (1), (5), and (12) apply only to the conduct of an applicant who has worked in a licensed profession.  The only profession that Davis has practiced in as a CNA is home health care work.  The Board presented no evidence that Davis’ alcohol use impaired her ability to perform the work of a CNA, or that the conduct occurred in the performance of the functions or duties of a CNA, or that Davis ever violated a relationship of trust or confidence as a CNA.  On the contrary, Davis’ evidence shows that she performed very well as a CNA and that those associated with her in that work thought highly of her professional abilities.  We find no cause to deny Davis’ application under those subdivisions of § 339.066.2.
B.  Subdivision (2)

Davis has pled guilty to three alcohol-related driving offenses and one offense of driving while revoked.  The guilty plea to the Lake St. Louis ticket for driving while revoked, reduced to driving without an operator’s license on her person, is not a plea “in a criminal proceeding” because it was to a municipal ordinance violation.  Violations of municipal ordinances are civil matters.
  
1.  Qualifications, Functions or Duties of an LPN

We have already explained in regard to the good moral character qualification how the three alcohol-related driving offenses are related to the qualifications, functions or duties of an 
LPN.  Davis’ guilty pleas to those crimes are therefore sufficient to cause denial of Davis’ application.  

2.  Fraud, Dishonesty or an Act of Violence

None of the crimes that Davis committed had as an essential element either fraud or dishonesty.  The second degree assault conviction-DWI does have as an essential element an act of violence.  Section 565.060 provides:
1.  A person commits the crime of assault in the second degree if he: 
*   *   *

(4) While in an intoxicated condition or under the influence of controlled substances or drugs, operates a motor vehicle in this state and, when so operating, acts with criminal negligence to cause physical injury to any other person than himself[.] 


The assault in the second degree-DWI crime would not necessarily be sufficient to deny licensure if it were Davis’ only crime and only alcohol-related incident because it occurred 14 years ago and Davis successfully completed probation.  However, Davis’ failure to rehabilitate the conduct that led to the assault in the second degree-DWI plea shows that there is cause to deny her application.  
3.  Moral Turpitude

Missouri courts define moral turpitude as:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

In a recent case, Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 which involved an attempt to discipline a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three categories of crimes:

Those classifications are (1) crimes that necessarily involve moral turpitude, such as frauds; (2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking; and (3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee.[
]


Drunk driving does not necessarily involve moral turpitude, rather the moral turpitude depends on the circumstances.  Here, we have repeated offenses after Davis knew from her 1994 conduct that she could endanger the life and health of others on the street by driving while intoxicated.  Further, even after her license was revoked because of the menace she posed for others, she continued to drive.  We conclude that Davis’ guilty pleas were to crimes that involve moral turpitude and are therefore a basis for denying licensure.  As we explained in regard to the good moral character qualification, Davis has shown insufficient rehabilitation to merit overlooking her guilty pleas. 

Summary

We deny Davis’ application.

SO ORDERED on April 7, 2009.


________________________________



NIMROD T. CHAPEL, JR.       


Commissioner
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