Before the

Administrative Hearing Commission

State of Missouri

OFFICE OF ATHLETICS,
)



)



Petitioner,
)




)


vs.

)

No. 06-1069 AT



)

DONNIE DAVIS,

)




)



Respondent.
)

DECISION


Donnie Davis is subject to discipline for using two controlled substances before boxing and for providing false information on a physical questionnaire.
Procedure


On July 18, 2006, the Office of Athletics (“Athletics”) filed a complaint seeking to discipline Davis.  On September 1, 2006, after several attempts at service, Davis was served with a copy of the complaint and our notice of complaint/notice of hearing by certified mail.  On November 15, 2006, we held a hearing on the complaint.  Assistant Attorney General Josh Fizer represented Athletics.  Neither Davis nor anyone representing him appeared.  The matter became ready for our decision on December 19, 2006, the date the transcript was filed.

Findings of Fact

1. Davis is licensed as a boxing contestant and as a boxing second.  Both licenses are and were at all relevant times current and active.
2. On March 31, 2006, Davis participated as a boxer in a boxing bout at the Beaumont club in Kansas City, Missouri.
3. Prior to the boxing bout, Davis completed and signed a pre-bout physical questionnaire (“the physical questionnaire”), which is a medical form.  Davis marked “no” in response to the question, “Have you taken any illegal drugs within the last 30 days?”

4. Prior to the boxing bout, Davis submitted a urine sample to Athletics Investigator John Schaeffer.  Schaeffer secured the lid on the sample bottle and placed evidence tape on the bottle.  He placed the sealed bottle in a plastic evidence bag, placed the bag in an evidence box, and sealed the box.  The sample was sent to Mid America Labs, Inc., for a drug test.
5. Davis told Athletics Investigator Don Eggen that “there might be some marihuana [sic] in that urine.”

6. Davis’ urine sample tested positive for THC50 – marijuana metabolite (“marijuana”) and benzoylecgonine – cocaine metabolite (“cocaine”).
7. If an individual is a chronic user, marijuana may be present in that individual’s system for up to one month after use.
  Otherwise, marijuana may be present in an individual’s system for up to one week after use.
8. Cocaine is automatically absorbed into the individual’s system and does not remain in the system for more than one to three days, regardless of pattern of use.

Conclusions of Law 


We have jurisdiction to hear this case.
  Athletics has the burden of proving that Davis has committed an act for which the law allows discipline.


Athletics argues that there is cause for discipline under § 317.015.2:
(2) The division may file a complaint with the administrative hearing commission, as provided in chapter 621, RSMo, against any holder of any permit or license issued pursuant to this chapter, or against any person who has failed to renew or has surrendered their permit or license, for any one or more of the following reasons:

(a) Use of an alcoholic beverage or any controlled substance, as defined in chapter 195, RSMo, before or during a bout;

*   *   *

(d) Providing false information on applications or medical forms;

(e) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performing of the functions or duties of any profession licensed or regulated by this chapter[.]

If Davis is subject to discipline under one license, all licenses will be “automatically” disciplined.

Subdivision (2)(a)


Athletics argues that Davis is subject to discipline because he used two controlled substances before a bout.  Athletics provided evidence of the positive drug test and a pharmacist’s affidavit stating the period of time the two drugs remained in an individual’s system.

Marijuana and cocaine are controlled substances.
  Davis used both drugs before a boxing bout.  He is subject to discipline under § 317.015.2(2)(a).
Subdivision (2)(d)


Athletics argues that Davis is subject to discipline for providing false information on the physical questionnaire.  Davis denied taking any controlled substances within thirty days when he had done so.  He is subject to discipline under § 317.015.2(2)(d).
Subdivision (2)(e)


Athletics argues that Davis is subject to discipline because his conduct constitutes incompetency, misconduct, gross negligence, fraud, dishonesty and misrepresentation.

Incompetence is a general lack of, or a lack of disposition to use, a professional ability.
  Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is falsehood or untruth made with the intent and purpose of deceit.
  


We agree that Davis’ conduct in using controlled substances before boxing constitutes misconduct.  We find that his conduct in providing false information on the physical 
questionnaire constitutes misconduct, fraud, dishonesty and misrepresentation.  Because the mental states for misconduct and gross negligence are mutually exclusive, we find no cause to discipline for gross negligence.  We do not find that the one incident proves incompetence.

Davis is subject to discipline under § 317.015.2(2)(e).

Summary

Davis is subject to discipline under § 317.015.2(2)(a)(d) and (e).

SO ORDERED on January 29, 2007.



________________________________



JOHN J. KOPP


Commissioner
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