Before the

Administrative Hearing Commission

State of Missouri

WALLACE JEAN DAVIS,
)



)



Petitioner,
)




)


vs.

)

No. 09-0385 AF



)

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,

)




)



Respondent.
)

DECISION


We deny the application of Wallace Jean Davis for reasonable attorney fees and expenses incurred in Director of Department of Public Safety v. Davis, No. 08-1099 PO (AHC Feb. 18, 2009) because the Director (“the Director”) of the Department of Public Safety (“the Department”) proved that his position was substantially justified.
Procedure


On June 5, 2008, the Director filed a complaint seeking to discipline Davis.  Throughout the underlying case, Lawrence G. Rebman represented Davis, and former Assistant Attorney General Chris Fehr represented the Director.  On March 19, 2009, Davis filed an application for attorney fees.  We held a hearing on August 5, 2010.  Assistant Attorney General Daryl Hylton represented the Director.  Michelle A. Rebman represented Davis.  The matter became ready for our decision on September 27, 2010.
Findings of Fact

1. At the time the underlying complaint was filed against Davis, her net worth did not exceed two million dollars.  
2. Davis is licensed as a peace officer.  Her license was current and active during the events described.
I.  Findings from the Underlying Case

3. The Director licensed Davis as a peace officer.

4. Davis worked as a police officer for the Kansas City Police Department from 1989 to February 2008, when she resigned.

5. On November 6, 2007, Davis was involved in an investigation of Jamal Griffin.

6. On November 6, 2007, Davis telephoned “Detention” and asked if Griffin would speak with her.  The detention officer spoke to Griffin and then informed Davis that Griffin would not speak with her.

7. On November 6, 2007, Davis prepared a statement of probable cause in which the first line states:  “Comes now, a sworn Law Enforcement Officer for the State of Missouri, knowing that false statements on this form are punishable by law, and that the facts contained herein are true, states as follows."
  In the probable cause statement, Davis wrote that she had spoken to Griffin and that he refused to speak with her.  Davis signed the probable cause statement and submitted it.
II.  The Director’s Investigation/Investigative File
8. In any investigation of a peace officer licensee, Investigator Dave Kling or another investigator assembles the case file, recommends action to be taken, and submits it through channels for consideration of whether to file a complaint.
9. If another investigator conducts the investigation, Kling reviews it.
10. In a probable cause statement (“the statement”), the officer is attesting to the accuracy and truthfulness of the statement being made.
  The statement is sometimes submitted to the prosecutor’s office and ultimately is filed with the court for a warrant and charges against an individual.
11. The Director’s investigative file on Davis includes positive employment evaluations, and information, including witness statements, from the Internal Affairs investigation into the incident. 
12. The statement that Davis signed and submitted includes the following assertions of fact from her:

On 110607 at 0740 hours, the Reporting Detective responded to Police Headquarters and made contact with the #1 DEFENDANT in regards to the facts surrounding his arrest for Outside Recovered Stolen Auto on KCMO crn# 07-083828.  It should be noted that the #1 DEFENDANT was driving the victim’s stolen truck taken in a Burglary (Res) out of Kansas City Kansas on their crn# 07-110680.  The #1 DEFENDANT was allowed to read the Miranda Waiver form 340 P.D.  The #1 DEFENDANT refused to sign his Miranda Waiver form 340 P.D. and stated that he did not wish to talk with the Reporting Detective in regards to his arrest on KCMO crn# 07-089865.  The interrogation was terminated on 110607 at 0747 hours.[
]
13. In a memorandum dated November 28, 2007, Davis’s immediate supervisor, Sergeant Steve Seward, stated:

On 11-27-07 at approx 1330 hours, I met with Master Detective Wally Davis regarding the Jamal Griffin case and read the PC Statement she submitted on Jamal Griffin.  The PC Statement said that she responded to Police Headquarters and contacted the suspect.  The PC Statement was very specific and stated that she allowed the defendant to read the Miranda Waiver, which he refused to sign.  I asked Master Detective Davis if she went to 
Headquarters to talk to the defendant and she said, “No”.  Master Detective Wally Davis said she already knew Jamal wouldn’t talk to her because she had dealt with him in the past.  She said she called Detention, but didn’t go there to interview him.  She said she had done that in the past.  There was no more conversation regarding the Jamal Griffin case.[
]

14. In an interdepartment communication dated November 28, 2007, Supervisor Robert Price stated:
[Davis] stated that she had been working a case that she needed to file in a hurry.  She had called to the Detention Unit and had detention staff ask the arrest if he wanted to talk to his detective.  The arrest had stated, “no”.  Detective Davis then stated that she had inaccurately recorded this in her probable cause statement as, she had contacted the arrest.[
]

15. On December 11, 2007, Detective Chad Herriman testified as part of the Internal Affairs investigation:

Q: Is it acceptable procedure in the Central Property Crimes Section to call Detention and ask a D.F.O. to contact an in custody arrest and determine if they want to speak to a Detective?
A: No.

Q: Is that acceptable procedure for a detective to complete a report indicating they had contacted a suspect and gave them a Miranda Warning when in fact they did not?

A: No.[
]

16. Several witnesses testified that Davis did not go to headquarters to speak to the suspect as she claimed to have done.

17. On December 4, 2007, Seward testified as part of the Internal Affairs investigation:

Q: So am I correct in understanding the portion of the probable cause statement that indicated Master Detective Davis responded to headquarters and contacted the suspect is totally fabricated as far as you know?

A: Yes.

Q: Am I also correct in understanding when you specifically asked Master Det. Davis about the statement, she admitted to you it was fabricated?

A: When I asked Master Detective Davis whether in fact she did go to Headquarters and talk to Jamal Griffin, she told me, no.

Q: Is it a violation of law to fabricate any portion of a probable cause statement?

A: I believe it is.

Q: Is it a violation of department policy to fabricate any portion of a probable cause statement or report?

A: Yes.

Q: To the best of your knowledge, is that what Master Detective Davis in fact did?

A: Yes.

Q: Further in to the case file, there is a Miranda Waiver with handwritten notations also bearing CRN#07-089865.  Does this document also indicate Master Detective Davis gave a Miranda Waiver in person to a suspect and he declined to speak with her?

A: Yes.

Q: Is this Miranda Waiver also fabricated?

A: It appears to me that it is.[
]

18. On December 13, 2007, Davis testified as part of the Internal Affairs investigation:

Q: I’m now going to show you a “Statement of Probable Cause”, bearing CRN#07089865.  Is this a copy of the probable cause you submitted with the case file in question?

A: Yes, it is.

Q: Will you read whose signature and typewritten signature appears on the bottom of this “Statement of Probable Cause”?

A: It’s my signature.

Q: Referring to the second paragraph of the “Statement of Probable Cause”, the paragraph describes your contact with the suspect at Headquarters on 11/06/07 at 0740 hours, is that correct?
A: That’s correct.

Q: Did you respond to Headquarters and contact the suspect as it described in the “Statement of Probable Cause”?

A: No, I did not.

Q: Am I correct in understanding you are admitting the second paragraph of this “Statement of Probable Cause” is false?
A: Yes, I am.

Q: Are there any other portion of the “Statement of Probable Cause” that are false?

A: No.

Q: Why did you falsify that portion of the “Statement of Probable Cause”?

A: Against my better judgment I wanted to rush the case across so I could get a case filed against him, since he was a problem in Center Zone, East Zone, Independence and I believe Kansas City, Kansas was also having a problem with the Cory Williams crew.

*   *   *

Q: Can you explain why you submitted the false probable cause statement?

A: Again, against my better judgment I wanted to get a case filed against him, since we were thinking he was involved in officer’s homes getting broken into, and against my better judgment I made the wrong decision and I take full responsibility for that.

*   *   *

Q: Why exactly did you falsify these reports?

A: Again, against my better judgment, I made a mistake.  It was mistake of the mind and not the heart.  My only intent was to get 
the case filed the same day since he was one of the ones that we believed were breaking into the officer’s homes.[
]

19. A warrant was issued against Griffin based on the probable cause statement.  The prosecuting attorney dismissed the charges against Griffin.

20. The prosecuting attorney did not file charges against Davis.

21. On February 20, 2008, Davis resigned from the Kansas City Police Department.

22. On April 2, 2009, Department Investigator C. Michael Perry sent a summary of the investigation to Kling.  Perry recommended seeking discipline.  Kling, Jeremy Spratt, and Deputy Director Brian Jamison concurred with the recommendation.

23. On June 5, 2008, the Director filed the complaint.
Conclusions of Law 


We have jurisdiction to hear Davis’s application.

I.  Objection Taken with Case


Davis objected to Kling’s testimony about the investigation because one of his associates, Perry, actually conducted it.
  The Director argues that Kling supervised the investigation and reviewed the summary report and recommendation.  We overrule the objection.
II.  Decision Without Briefing


The parties agreed to forego briefing, and thus we make this decision based on the evidence presented at the hearing.

III.  Legal Standard for Attorney Fee Applications

Section 536.087.1 states:

A party who prevails in an agency proceeding or civil action arising therefrom, brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the 
civil action or agency proceeding, unless the court or agency finds that the position of the state was substantially justified or that special circumstances make an award unjust.
A.  Agency Proceeding/Contested Case

An agency proceeding is “an adversary proceeding in a contested case pursuant to this chapter in which the state is represented by counsel[.]”
  A “contested case” is “a proceeding before an agency in which legal rights, duties or privileges of specific parties are required by law to be determined after hearing.”
  The relevant inquiry is not whether the agency actually held an “adversary proceeding in a contested case,” but whether a statute, ordinance, or constitutional provision required the agency to do so.
  


The “State” is “the state of Missouri, its officers and its agencies.”
  The Department is a state agency.  The underlying case was one that the Director brought to establish cause to discipline Davis.  Section 621.045
 requires that we determine such a case after an adversary hearing.  An assistant attorney general represented the Director in the underlying case.  Therefore, the underlying case was a contested case and an agency proceeding.
B.  Prevailing Party

Section 536.085(2) defines a “party” to include:  

(a) An individual whose net worth did not exceed two million dollars at the time the civil action or agency proceeding was initiated[.]

Davis’s net worth at the time that the Director filed the underlying complaint was within the amount that allows her to be a party in a fee proceeding.  


Section 536.085(3) defines “prevails” as:

obtains a favorable order, decision, judgment, or dismissal in a civil action or agency proceeding[.] 

In the underlying complaint, the Director asked that we find cause for discipline against Davis.  We decided that Davis was not subject to discipline.  Clearly, Davis prevailed.


On the issue of whether Davis “obtained” the favorable result, the Court of Appeals has defined “obtained,” as used in § 536.085(3), as:

 “Obtain,” in its simplest form, means “to get possession of ... to arrive at; to reach; to achieve....” Webster's Dictionary of the English Language, Unabridged 1236 (Encyclopedia Ed.1977).[
]

When the favorable result comes after the prevailing party has actively contested the agency’s action, the prevailing party has “obtained” the favorable decision.


Davis hired counsel and actively contested the Director's complaint at the hearing.  Davis obtained the favorable result and qualifies as a prevailing party.
C.  Substantially Justified

A prevailing party is entitled to an award of attorney fees and expenses unless we determine that (1) the State’s position was substantially justified or (2) special circumstances make an award unjust.
  The Director argues no “special circumstances” that would make an award of attorney fees unjust, and we find none.  Therefore, attorney fees and expenses are to be awarded unless the State’s position was substantially justified.  Davis’s fee application contends that the Director was not substantially justified.


Section 536.087.3 provides in part:  

The fact that the state has lost the agency proceeding or civil action creates no legal presumption that its position was not substantially justified.  Whether or not the position of the state was substantially 
justified shall be determined on the basis of the record (including the record with respect to the action or failure to act by an agency upon which a civil action is based) which is made in the agency proceeding or civil action for which fees and other expenses are sought, and on the basis of the record of any hearing the court or agency deems appropriate to determine whether an award of reasonable fees and expenses should be made, provided that any such hearing shall be limited to consideration of matters which affected the agency’s decision leading to the position at issue in the fee application.  


The Director must present a prima facie case that he had a reasonable basis in both fact and law for his position, and that this basis was not merely marginally reasonable, but clearly reasonable, although not necessarily correct.
  The Director must bear his burden based on the facts previously found in the underlying case and the additional information shown at the attorney fee hearing as to matters that led to his decision to file a complaint against Davis.  We must take into consideration not just the facts as determined in the underlying case, but also how these facts reasonably may have appeared to the Director.
 


Also relevant is the thoroughness and quality of the Director’s investigation.
  “The State has a duty to present a prima facie case explaining the investigative process and defending the reasonableness of the action it took.”
  The Director must “demonstrate a sufficiently thorough and sufficiently objective investigation to ensure confidence that the result of the investigation could be viewed as substantially justified.”
  We may find against the Director for his “failure to properly investigate in the manner a reasonable person would have in similar circumstances,” that is, if “the investigation was not sufficiently thorough and sufficiently objective that it could be said that the discipline was substantially justified by the facts that were 
known or should have been known at the time the action was taken.”
  More specifically, an agency may fail to show substantial justification if it did not make a thorough review of the documentation upon which it relied, failed to conduct thorough interviews of the witnesses, failed to interview pertinent witnesses, or failed to take into account contrary evidence readily available to it.

In the underlying case, the Director argued that Davis was subject to discipline under 
§ 590.080:

1.  The director shall have cause to discipline any peace officer licensee who:
*   *   *

(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.
]
The Director argued that Davis committed the criminal offense of making a false declaration when she stated in the statement of probable cause that she had talked to Griffin when she had not.


Section 575.060
 provides:

1.  A person commits the crime of making a false declaration if, with the purpose to mislead a public servant in the performance of his duty, he:

(1) Submits any written false statement, which he does not believe to be true
*   *   *

(b) On a form bearing notice, authorized by law, that false statements made therein are punishable[.]
Section 562.016.1 provides that “a person is not guilty of an offense unless he acts with a culpable mental state, that is, unless he acts purposely or knowingly or recklessly or with criminal negligence, as the statute defining the offense may require with respect to the conduct, the result thereof or the attendant circumstances which constitute the material elements of the crime.”

An essential element of the criminal offense of making a false declaration is for the offender to act with a specific purpose.  Section 562.016.2 provides:
A person “acts purposely”, or with purpose, with respect to his conduct or to a result thereof when it is his conscious object to engage in that conduct or to cause that result.


Section 575.060.1
 requires a purpose to “mislead.”  “Mislead” is not defined in 
§ 575.010, the definition section of Chapter 575.  Absent a statutory definition, the plain and ordinary meaning of a word is derived from the dictionary.
  To mislead is “to lead in a wrong direction or into a mistaken action or belief often by deliberate deceit … to lead astray : give a wrong impression.”


Direct evidence of intent is rarely susceptible to direct proof and therefore must generally be established by circumstantial evidence.
  As we noted in the underlying case, the Director had the opportunity to elicit direct evidence of intent when the Director called Davis as his witness.  However, the Director did not elicit testimony that shed any light on what Davis’s purpose was when she wrote the statement in a way that failed to mention that she talked with Griffin through the detention officer.  While circumstances can be used to prove purpose, the 
Director offered no evidence of any circumstances that might shed light on Davis’s purpose.  All the evidence showed that Davis “submitted” the statement of probable cause.  We did not know to whom she submitted it or for what purpose; we did not know what public servant – a superior officer, a prosecuting attorney or a judge – Davis was supposed to have intended to deceive.  There was no evidence that shows or tends to show what Davis’s purpose was, much less any evidence to show a deceitful purpose.


Due to the lack of evidence to establish intent, we found that the Director failed to establish that Davis committed the criminal offense of making a false declaration, and found no cause to discipline Davis under § 590.080.1(2).


In attempting to prove substantial justification for his position, the Director has provided us with evidence that we did not have in the underlying case.  The evidence is as simple as testimony as to the importance and nature of a probable cause statement.  Kling testified:
Q: Based on your background, are you familiar with a probable cause statement?

A: Yes, I am.

Q: And so when you see a probable cause statement, you understand how it’s typically used?

A: Yes, I do.

Q: Would you like to explain a little bit about that?

A: It typically varies somewhat with the agencies, Kansas City being a larger agency.  But in the case of Jefferson City or the agencies that I’m familiar with, when you submit a probable cause statement, naturally, there is a cautionary warning in the top that advises you that you’re a sworn law enforcement officer, that you’re attesting to the accuracy and the truthfulness of the statement that you’re trying to make, you make that, submit that, sometimes it’s through the prosecutor’s office, but it ultimately 
winds up with the court for filing of a warrant and charges against this individual.

Q: So when you read the record in this case, it was with that understanding, as part of your background in doing so?

A: Yes.

Q: And you have every reason to expect that Mr. Spratt and Mr. Jamison would have brought some background to bear as well?

A: Yes.[
]


With this information about what a police officer should know about a probable cause statement, we could have made a different determination about Davis’s intent.  We also have evidence that was not presented in the underlying case that the false probable cause statement was used in order to secure a warrant and court date against the prisoner and that the charges were dropped after the problem with the statement was discovered.  This is additional evidence that could have been used to determine intent to deceive a public servant in the performance of his duty.

Based on the evidence before the Director and his staff, we determine that he was substantially justified in filing and pursuing the complaint against Davis.

Summary

We deny Davis’s motion for attorney fees.


SO ORDERED on July 18, 2011.



________________________________



NIMROD T. CHAPEL, JR.
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