Before the

Administrative Hearing Commission

State of Missouri

DEBRA DAVENPORT,  
)


)



Petitioner,
)




)


vs.

)

No. 06-1594 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Debra Davenport is not entitled to a refund of sales tax and fees paid on her purchase of a motor vehicle.  

Procedure


On November 2, 2006, Davenport appealed the Director of Revenue’s (“the Director”) denial of a claim for a refund of sales tax paid on a motor vehicle.  


On November 27, 2006, the Director filed a motion for summary determination.  We gave Davenport until December 19, 2006, to respond, but she did not respond.  


Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and 

(b) entitle any party to a favorable decision.  

Findings of Fact

1. On August 25, 2006, Davenport purchased a 2004 Chrysler Sebring for $18,985.  She traded in her 2002 GMC Envoy, and the dealer allowed a trade-in credit of $13,255.31, resulting in a net purchase price of $5,739.69.  Davenport and the dealer signed a bill of sale on the purchase, showing the purchase price and trade-in credit.  Davenport paid state sales tax of $242.38, local sales tax of $114.73, a license fee of $24.25, a title fee of $8.50, and a processing or agent fee of $6.00 – a total of $395.86 – on the purchase.  
2. On September 15, 2006, Davenport returned the Sebring to the dealer, which returned the Envoy to her.  Davenport and the dealer signed a bill of sale showing a purchase price of $15,000 for the Envoy, with a trade-in credit of $16,200 for the Sebring.  Because the trade-in credit exceeded the purchase price, Davenport did not pay sales tax on the repurchase of the Envoy.  

3. On September 20, 2006, Davenport filed a refund claim with the Director for $395.86, stating:  

Traded in 2002 GMC Envoy for a 2004 Chrysler Sebring.  Sebring was not the car I wanted so it was returned 9-15-06 and I was returned my 2002 GMC Envoy, but I had already paid the taxes on the Sebring.  

Davenport placed an “X” in the box on the refund claim form next to the following statement:  

If you have returned a motor vehicle/boat/outboard motor/trailer to a dealer within 60 days from the date of purchase, please submit the following:  
a) A non-interest statement from the lienholder (if you have a lienholder).
b) Statement from the seller/dealer indicating the sale was rescinded, the date the motor vehicle/boat/outboard motor/trailer was returned, and the amount of the purchase price returned to the buyer and the reason why the motor vehicle/boat/outboard motor/trailer was returned.  

4. On October 12, 2006, the Director denied the refund claim, stating:  “Per Gem City Ford Lincoln Mercury this is not a rescinded sale.  Therefore no refund is due.”  
Conclusions of Law


We have jurisdiction to hear Davenport’s petition.
  Davenport has the burden to prove that the law entitles her to a refund.
  


Section 144.071.1 provides:


In all cases where the purchaser of a motor vehicle, trailer, boat or outboard motor rescinds the sale of that motor vehicle, trailer, boat or outboard motor and receives a refund of the purchase price and returns the motor vehicle, trailer, boat or outboard motor to the seller within sixty calendar days from the date of the sale, the sales or use tax paid to the department of revenue shall be refunded to the purchaser upon proper application to the director of revenue.

The requirements of the statute are not met.  To “rescind” a contract is not merely to terminate it, but to abrogate and undo it from the beginning; it necessarily involves a repudiation of the contract and the refusal of the moving party to be further bound by it.
  Davenport and the dealer renegotiated the prices of the vehicles and entered into a new contract when she returned the Sebring.  The dealer took the Sebring back as a trade-in on the Envoy, which Davenport repurchased.  Davenport did not receive a refund of her purchase price on the Sebring.  She paid $18,995 for the Sebring, but only received a credit of $16,200 for it when she traded it back in.  This is a difference of $2,795.  

According to Missouri law, the statutory refund remedy is exclusive, and “[i]n the absence of statutory authority, taxes voluntarily, although erroneously paid, . . . cannot be refunded.”
  Because the requirements of § 144.071 are not met, we cannot grant a refund.  

The Director also asserts that Davenport is not entitled to a refund under § 144.025.1, RSMo Supp. 2005, which provides:

[W]here any article on which sales or use tax has been paid, credited, or otherwise satisfied or which was exempted or excluded from sales or use tax is taken in trade as a credit or part payment on the purchase price of the article being sold, the [sales] tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in or exchanged, if there is a bill of sale or other record showing the actual allowance made for the article traded in or exchanged [.]

We agree that Davenport is not entitled to a refund under this statute because she did not claim a refund on that basis,
 and she already received the trade-in credit allowed by this statute on each transaction.  She was not liable for any sales tax on her repurchase of the Envoy, and she is not entitled to a refund of the sales tax and fees paid on her purchase of the Sebring.  

Neither the Director nor this Commission has any power to change the law.
  Because no statute authorizes a refund of the sales tax and fees that Davenport paid, we deny the refund claim.  
Summary 


Davenport is not entitled to a refund of the sales tax and fees paid on her purchase of the Sebring.  

SO ORDERED on December 28, 2006.



________________________________



TERRY M. JARRETT

Commissioner
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