Before the

Administrative Hearing Commission

State of Missouri

MICHELE A. DASILVA,
)



)



Petitioner,
)




)


vs.

)

No. 08-2145 PO



)

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY, 

)




)



Respondent.
)

DECISION 


The Director of the Department of Public Safety (“the Director”) has cause to deny Michele A. DaSilva’s application for entrance into a peace officer training course because DaSilva committed the criminal offense of assault in 2005.  This Commission does not have jurisdiction to consider any evidence of rehabilitation or to grant a license subject to probation, but the Director must hold a hearing to determine whether to grant the application subject to probation or deny the application.  

Procedure

On December 31, 2008, DaSilva filed a complaint appealing the Director’s decision denying her application for entrance into a peace officer training course.  On January 6, 2009, the Director filed his answer.  On January 7, 2009, we held a hearing on the complaint.  Assistant 
Attorney General Christopher R. Fehr represented the Director.  DaSilva represented herself.  The reporter filed the transcript on January 16, 2009.  

Findings of Fact

1. On August 4, 2005, DaSilva grabbed Meghan Englund by the neck and tried to choke her.  
2. On October 24, 2005, in the Circuit Court of Camden County, DaSilva pled guilty to assault.  The court suspended the imposition of sentence and placed her on probation for two years.  
3. By letter dated December 29, 2008, the Director notified DaSilva of his decision to deny DaSilva’s application.
Conclusions of Law

We have jurisdiction to hear DaSilva’s complaint.
  The applicant has the burden to show that she is entitled to licensure.
  We decide the issue that was before the Director,
 which is the application.  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.
  
I.  Criminal Offense

Sections 590.100.1 and 590.080.1(2) authorize the Director to deny any applicant who “has committed any criminal offense, whether or not a criminal charge has been filed[.]”   

Section 565.070.1, RSMo 2000, provides:
1.  A person commits the crime of assault in the third degree if:
*   *   *
(3) The person purposely places another person in apprehension of immediate physical injury; or
*   *   * 

(5) The person knowingly causes physical contact with another person knowing the other person will regard the contact as offensive or provocative[.]
This commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  When there is a direct conflict in testimony, we must make a choice between the conflicting testimony.
  In a civil case such as this, the standard of proof is a preponderance of the credible evidence.
  This means “more probable than not,” and not “beyond a reasonable doubt,” which is the standard in criminal cases.
  In this proceeding, we have no duty to assess DaSilva’s character, but simply to determine what is more probable than not.  DaSilva testified that she did not grab Englund and did not try to choke her.  We had the opportunity to observe DaSilva’s demeanor, and we do not find her testimony credible.  Therefore, we have made a finding of fact that DaSilva grabbed Englund by the neck and tried to choke her.  DaSilva thus committed the criminal offense of assault in the third degree, and there is cause to deny her application.
  

II.  Discretion

We recognize that the Director’s argument for denial is based on one incident that occurred over three years ago and that DaSilva has completed probation for that incident.  
However, this Commission has no discretion to determine whether an applicant for entrance into a peace officer training program has proven rehabilitation.  Section 590.100.3 provides: 
The [Commission] shall not consider the relative severity of the cause for denial or any rehabilitation of the applicant or otherwise impinge upon the discretion of the director to determine whether to grant the applicant subject to probation or deny the application when cause exists pursuant to this section.
Section 590.100.4 provides:  
Upon a finding by the administrative hearing commission that cause for denial exists, the director shall not be bound by any prior action on the matter and shall, within thirty days, hold a hearing to determine whether to grant the application subject to probation or deny the application.  If the licensee fails to appear at the director’s hearing, this shall constitute a waiver of the right to such hearing.  

At the Director’s hearing, the Director will not be bound by our determination at all.  The Director will have the opportunity to consider whether DaSilva should be granted a license subject to probation.  
Summary


There is cause for the Director to deny DaSilva’s application for entrance into a peace officer training course under §§ 590.100 and 590.080.1(2).  

SO ORDERED on January 20, 2009.



________________________________



JOHN J. KOPP  



Commissioner
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