Before the

Administrative Hearing Commission

State of Missouri

AMIT K. DASH, 
)


)



Petitioner,
)




)


vs.

)

No. 10-2183 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Amit K. Dash is not entitled to a refund of use tax paid on his purchase of a motor vehicle.  

Procedure


On November 23, 2010, 2010, Dash appealed the Director of Revenue’s (“the Director”) denial of a claim for a refund of use tax paid on a motor vehicle.  The Director filed an answer on December 7, 2010.  We held a hearing on May 26, 2011.  John Griesedieck represented the Director.  Dash appeared by telephone and represented himself.  The case became ready for our decision on July 6, 2011, when the last written argument was filed.
Findings of Fact

1. On March 30, 2010, Dash purchased a 2010 Nissan for $15,197.  He paid $642.07 in state highway use tax and $569.89 in local tax on that purchase on April 14, 2010.

2. Dash had discussions about selling his 2009 Honda to a dealer during September 2010, but the vehicle was damaged by hail on September 18, 2010, and had to be repaired before the sale could be consummated.

3. Dash sold the Honda to the dealer on October 8, 2010.  October 8, 2010 was 192 days after March 30, 2010.
4. On October 18, 2010, Dash submitted a request to the Director for a partial refund of sales tax in the amount of $1,211.96.  

5. On October 19, 2010, the Director issued a final decision denying the refund claim. 

Conclusions of Law


We have jurisdiction to hear Dash’s petition.
  Dash has the burden to prove that the law entitles him to a refund.
    


Section 144.025.1, RSMo Supp. 2010, provides:

[W]here any article on which sales or use tax has been paid, credited, or otherwise satisfied or which was exempted or excluded from sales or use tax is taken in trade as a credit or part payment on the purchase price of the article being sold, the [sales] tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in or exchanged, if there is a bill of sale or other record showing the actual allowance made fro the article traded in or exchanged . . . .  This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article . . .  . Where the subsequent motor vehicle . . . is titled more than one hundred eighty days after the sale of the original motor vehicle . . . the allowance pursuant to this section shall be made if the person titling such article establishes that the purchase or contract to purchase was finalized prior to the expiration of the one hundred eighty-day period.
(Emphasis added).  A refund is a limited waiver of sovereign immunity and is not allowed unless expressly permitted by statute.
  “When a state consents to be sued, it may be proceeded against only in the manner and to the extent provided by the statute; and the state may prescribe the 
procedure to be followed and such other terms and conditions as it sees fit.”
  Dash is not entitled to a refund of taxes paid on the  purchase of the Nissan because his sale of the Honda 192 days after his purchase of the Nissan does not meet the conditions required by § 144.025.1.

Dash argues that § 144.025.1 authorizes the refund in his case because of the provision within that statute that allows the refund when “the subsequent motor vehicle . . . is titled more than one hundred eighty days after the sale of the original motor vehicle  . . . . if the person titling such article establishes that the purchase or contract to purchase was finalized prior to the expiration of the one hundred eighty-day period.”  In his written argument, Dash contends that he “verbally finalized” the sale of the Honda within the 180-day period, but the following exchange took place at the hearing:

Q.
Mr. Dash, you had earlier said that you had received a – you had spoken to Jay Wolfe Honda before the hailstorm.  Is that correct?

A.
I had spoken to several dealers, one of which was Jay Wolfe Honda, yes.

Q.
Had you contracted with Jay Wolfe to sell the vehicle to them?

A. No.  I had received a quotation for the sale.

Q.
Okay.  So when did you actually agree to sell the car to them?

A.
I entered into the contract on the October 8th, 2010 date.

Q.
The same day that you did sell it?

A.
Correct.[
]
Dash has the burden of proof to establish that the purchase or contract to purchase was finalized before the expiration of the 180-day period, and he has not done so.  
While we understand that the hail storm intervened to work an unfortunate result for Dash in this case, neither the Director nor this Commission has the authority to change the law.
  We may only apply the law to the facts to decide the appeal.  We find no provision of law allowing a refund in this case.  
Summary

Dash is not entitled to a refund of taxes paid on his 2010 Nissan.


SO ORDERED on July 19, 2011.


________________________________



KAREN A. WINN  


Commissioner
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