Before the

Administrative Hearing Commission

State of Missouri

IN RE DONALD DANIELS, 
)

d/b/a AA-ALL AMERICAN SHUTTLE, 
)

No. 11-0360 MC



)

DECISION 


We grant the amended application of Donald Daniels d/b/a AA-All American Shuttle (“Daniels”) for a certificate of authority to operate as a common carrier by motor vehicle upon public highways in Missouri intrastate commerce, transporting passengers and their baggage, in charter and non-charter service, over irregular routes to, from, and between all points and places in the Missouri counties of Taney, Stone, and Greene.  The Department of Transportation, Division of Motor Carrier Services (“Division”) shall issue the appropriate registration to Daniels.
Procedure


On January 10, 2011, Daniels filed an application for authority with the Division.  On January 19, 2011, Daniels filed an amended application for authority with the Division.   On January 31, 2011, Let’s Go Transportation and Shuttle Service (“Let’s Go”) filed a motion to intervene with the Division.  On February 17, 2011, the Missouri Highways & Transport Commission (“MHTC”) filed its motion to intervene and the motion to intervene of Let’s Go.  We granted the motions to intervene on March 1, 2011.


On April 5, 2011, we convened a hearing.  Daniels represented himself.  David Woodside represented MHTC.  Both Daniels and MHTC waived the right to submit post-hearing written arguments.


Let’s Go did not appear at the hearing.  Upon motion of MHTC, we dismissed Let’s Go as an intervenor for its failure to prosecute.  MHTC raised no objections to Daniels’ application.  Therefore, no pending objections to Daniels’ application remained.

Daniels amended his application without objection at the hearing to include a certificate of authority for transporting passengers and their luggage in charter service in the same proposed geographic areas.  Daniels’ motion to amend his application for a certificate of authority for charter and non-charter service is granted.  Therefore, our decision concerns the services for which Daniels originally applied to provide in his application and his amended applications.  
 Findings of Fact

1. Daniels operates a passenger transportation business as a sole proprietorship under the name AA-All American Shuttle.  Daniels currently operates within the city limits and commercial zone of Branson, Missouri, and is not required to obtain authority from the Division for such operations.
2. Daniels, by his application and amended application, seeks to transport passengers and their baggage, in non-charter service, over irregular routes to, from, and between all points and places in the Missouri counties of Taney, Stone, and Greene.  Several businesses in this geographic area have identified a need for the services proposed by Daniels.  The businesses wish Daniels to have such authority to ensure good customer service and fair pricing of such services in the geographic area.  With the requested authority, Daniels also identified additional demand for services that he could satisfy.

3. Daniels owns three vans that are used in his business: (a) two Chrysler Town & Country minivans that seat a driver and six passengers; and (b) one Dodge van that seats eleven passengers and a driver.  All of Daniels’ vehicles are insured and meet the Division’s safety requirements for such vehicles.

4. Daniels ensures that his drivers satisfy the Division’s requirements, including obtaining the required medical certifications.  His drivers also possess commercial driver licenses.  Daniels ensures that his drivers fully comply with the Division’s hours of service regulations. 

5. Daniels has decades of experience in transporting both goods and passengers and is familiar with the laws applicable to his proposed services.
6. The Division determined that Daniels was in compliance with all of the Division’s safety requirements and that he had the ability to maintain continued compliance with such requirements.
7. Daniels has business assets of $28,500, with no current liabilities.

8. MHTC recommended that Daniels’ amended application be approved because it determined that he was fit, willing, and able to provide the proposed transportation services in accordance with the law.
Conclusions of Law


We have jurisdiction over this case.
  Daniels has the burden of proof.

I.  Standards

Section 390.051.4(5)
 provides that an applicant seeking to transport passengers other than in charter service must show that it:  
is fit, willing and able to properly perform the service proposed, and to conform to the provisions of this chapter and the requirement [sic], rules and regulations of the division, and that the service proposed will serve a useful present or future public purpose, a certificate therefor specifying the service authorized shall be issued, unless the division finds on the basis of evidence presented by persons objecting to the issuance of a certificate that 
the transportation to be authorized by the certificate will be inconsistent with the public convenience and necessity.  

Section 390.051.5
 provides:  

In making findings under subsection 4 of this section, the division shall consider the testimony of the applicant, the proposed users of the service contemplated by the applicant, and any other relevant testimony or evidence, and the division shall consider, and to the extent applicable, make findings of fact on at least the following:  

(1) The transportation policy of section 390.011; and

(2) The criteria set forth in this subsection. 
In cases where persons object to the issuance of a certificate, the diversion of revenue or traffic from existing carriers shall be considered.  

Section 390.011
 provides the transportation policy that we must consider:  

It is hereby declared that the legislation contained in this chapter is enacted for the following purposes:  

(1) To promote safe, adequate, economical and efficient transportation; 

(2) To promote the most productive use of equipment and energy resources; and

(3) To conserve the interests and convenience of the public.
No right, privilege, or permit granted or obtained under or by virtue of the provisions of this chapter shall ever be construed as a vested right, privilege, or permit[.]  

The Division’s Regulation 7 CSR 265-10.015 provides:

(6) Applicable Standards, Generally -- Except as otherwise provided in subsections (6)(A) -- (E), the commission shall grant the application if it determines on the basis of the information filed by the applicant, evidence submitted by the commission staff, and any other information received by the commission and filed in the 
case, that the applicant is in compliance with the applicable safety and insurance requirements, and is willing to properly perform the service of a motor carrier of property or passengers, and to conform to the applicable provisions of Chapter 390, RSMo, and the requirements of the division established thereunder.

*   *   *


(B) Exception -- Household Goods or Passengers Other Than in Charter Service, Common Carriers -- Whenever the application seeks the issuance of a certificate which authorizes the intrastate transportation of household goods, or passengers other than in charter service (other than a passenger application under section 390.063, RSMo) as a common carrier, the commission shall also make findings as required by subsections 4 and 5 of section 390.051, RSMo, and shall not grant the application unless it finds that the applicant is fit, willing and able to properly perform the service proposed, and to conform to the provisions of Chapter 390, RSMo, and the rules and orders of the commission, and that the service proposed will serve a useful present or future public purpose; but the commission shall not grant that application if it finds on the basis of evidence presented by persons objecting to the issuance of a certificate that the transportation to be authorized by the requested certificate will be inconsistent with the public convenience and necessity.[
]

In sum, Daniels must show:  (1) that he complies with insurance and safety requirements; (2) that he is fit, willing and able to follow the law and otherwise properly transport passengers other than in charter service; and (3) that his proposed service will serve a useful public purpose.  Intervenors may raise the defense of inconsistency with public convenience and necessity, as well as diversion of their revenue or traffic.  We dismissed Let’s Go, the sole objecting intervenor, from this case for its failure to prosecute.  Therefore, we need not consider the defense of inconsistency with public convenience, and necessity need not be considered because there are no pending objections that raise the defense.  We merely examine Daniels’ qualifications and whether his proposed service will serve useful to the public.  
II.  Daniels’ Qualifications

The relevant statutes, regulations, and case law instruct that we must consider several factors including:  ability to conform to the statutory and regulatory requirements, technical capacity, conformance with transportation laws, and financial fitness.  

A.  Ability to Conform to Statutory and Regulatory Requirements


The Division determined that Daniels was fit, willing, and able to conform to the statutory and regulatory requirements.  At the hearing, Daniels provided extensive testimony concerning his knowledge of the statutory regulatory requirements under which he must operate.  He also demonstrated his ability to comply with such requirements and his willingness to do so.  We conclude that Daniels is fit, willing, and able to conform to the statutory and regulatory requirements.

B.  Technical Capacity
Factors relating to technical capacity include:  

· knowledge of the requirements to handle the transportation load requested, 

· current ownership of the equipment necessary to handle the load, and

· authority under existing certificate to transport similar loads.

Daniels has the necessary vehicles to provide the proposed service.  He also has substantial business assets to ensure the quality of the service.  Daniels has demonstrated that he has the knowledge necessary to transport passengers.  We conclude that Daniels has the technical capacity to provide the proposed service. 

C.  Conformance to Transportation Laws

Another factor relates to whether an applicant has any past violations of transportation laws.
  There is no evidence of such violations in the record, so this factor does not apply to Daniels in this case.

D.  Financial Fitness

Factors relating to financial fitness include:  
· net profit over a term of years, 
· retained earnings over a term of years,

· net worth, and
· financing to provide the service.

Daniels’ amended application shows that his business has a net worth of $28,500.  We conclude that Daniels is financially fit to provide the proposed service.  
III.  Public Need

In order to grant an application for a certificate of authority to transport passengers other than in charter service, we must determine that the “service proposed will serve a useful present or future public purpose.”  We must consider the testimony of the applicant, the proposed users of the service contemplated by the applicant, and any other relevant testimony or evidence.  The evidence received at the hearing established a need and desire for the services that Daniels could provide in the geographic area for which he is seeking authority.  This evidence was unopposed.  We conclude that there is a need for additional passenger transportation services in the geographic area Daniels seeks to serve. 
IV.  Public Convenience and Necessity 

We dismissed Let’s Go as an intervenor; therefore, there are no pending objections raising the defense of public convenience and necessity and we do not consider it.
Summary


Daniels is granted a certificate of authority to operate as a common carrier by motor vehicle upon public highways in Missouri intrastate commerce, transporting passengers and their baggage, in charter and non-charter service, over irregular routes to, from, and between all points and places in the Missouri counties of Taney, Stone, and Greene.

SO ORDERED on August 9, 2011.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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