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DECISION


The real estate salesperson license of John W. Damons is subject to discipline because he was convicted of possessing methamphetamine with the intent to distribute it.  

Procedure


The Missouri Real Estate Commission (MREC) filed a complaint on March 11, 2003.  On August 14, 2003, we convened a hearing on the complaint.  Assistant Attorney General Shannon Hamilton represented the MREC.  Though notified of the time and place of the hearing, Damons made no appearance.  Our reporter filed the transcript on August 15, 2003.  

Findings of Fact

1. The MREC issued Damons a salesperson license on November 8, 1999.  By application dated May 9, 2002, Damons requested that the MREC place his license on inactive status.  Damons’ license is due to expire on September 30, 2004.  

2. On September 28, 2000, the United States Court for the Eastern District of Missouri entered its judgment finding Damons guilty under 21 USC 841(a)(1) for possession with intent to distribute 50 grams or more of a mixture containing methamphetamine.  The court imposed a sentence of imprisonment.  United States v. Damons, No. 4:00CR257DJS.  

3. On January 24, 2002, the court rendered an amended judgment reducing Damons’ sentence to time served in favor of three years of supervised release.

Conclusions of Law

We have jurisdiction to hear the MREC’s complaint.  Section 339.100.2.
  The MREC has the burden of proving that Damons has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The MREC cites Damons’ conviction under 21 USC § 841(a)(1), which provides:

(a) Unlawful acts.

Except as authorized by this subchapter, it shall be unlawful for any person knowingly or intentionally –


(1) to manufacture, distribute, or dispense, or possess with intent to manufacture, distribute, or dispense, a controlled substance[.]

(Emphasis added.)

A.

The MREC argues that Damons’ license is subject to discipline under § 339.100.2(15), which allows discipline for:

Committing any act which would otherwise be grounds for the [MREC] to refuse to issue a license under section 339.040[.]

The MREC argues that it may refuse a license under the following grounds set forth in 

§ 339.040.1:

1.  Licenses shall be granted only to persons who present . . . satisfactory proof to the [MREC] that they: 

(1) Are persons of good moral character; and 

(2) Bear a good reputation for honesty, integrity, and fair dealing[.]
Good moral character is honesty, fairness, and respect for the law and the rights of others. State ex rel. McAvoy v. Louisiana St. Bd. of Med. Examiners, 115 So.2d 833, 839 (La. 1959); Florida Bd. of Bar Examiners Re: G.W.L., 364 So.2d 454, 458 (Fla. 1978).  The intent to distribute controlled substances was the subject of In re McNeese, 142 S.W.2d 33, 34 (Mo. banc 1940), in which the court stated:  “Clearly, the act of feeding opium to a fellowman involves moral turpitude.  It is idle to otherwise contend.”  The court defined moral turpitude as the opposite of good moral character.  Id.  Therefore, we conclude that Damons’ license is subject to discipline under § 339.100.2(15) because the MREC could refuse his application for a license for his lack of good moral character.  
We may infer that Damons’ conviction has destroyed his reputation for honesty, integrity, and fair dealing.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 709 (Mo. App., W.D. 1989), citing Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Therefore, we conclude that Damons’ license is subject to discipline under 

§ 339.100.2(15) because the MREC could refuse his application for a license for lack of good reputation for honesty, integrity, and fair dealing.  
B.

The MREC cites § 339.100.2(17), which allows discipline if Damons has:

Been finally adjudicated and found guilty . . . under the laws . . . of the United States, for any offense reasonably related to the qualifications . . . of a [real estate salesperson], for any offense an essential element of which is fraud [or] dishonesty, or for any offense involving moral turpitude[.]

As we discussed above, good moral character is a qualification for Damons’ license, and possession with intent to distribute methamphetamine involves moral turpitude, which is the opposite of good moral character.  Therefore, we conclude that possession with intent to distribute is reasonably related to a qualification for his license and involves moral turpitude.  


The MREC also argues that fraud or dishonesty is an essential element of Damon’s crime, but we disagree.  An essential element of an offense is an element that the government must prove when it tries someone under that offense.  State ex rel. Atkins v. State Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 19 61).  Fraud is an intentional perversion of truth to induce another, or to act in reliance upon it.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  Dishonesty is a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  The government need not prove fraud or even untruthfulness to prove possession with intent to distribute.  

Therefore, we conclude that Damons’ license is subject to discipline under § 339.100.2(17) for having been convicted of a criminal offense reasonably related to a qualification for a real estate salesperson’s license, and involving moral turpitude, but not a criminal offense an essential element of which is fraud or dishonesty.

C. 

The MREC also argues that Damons’ license is subject to discipline under § 339.100.2(18), which allows discipline for:

Any other conduct which constitutes untrustworthy, improper or fraudulent business dealings, or demonstrates bad faith or gross incompetence[.]

Because we have found that Damons’ conviction is cause for discipline under § 339.100.2(15) and (17), we conclude that it is not any “other” conduct under § 339.100.2(18).  

Summary


Damons’ license is subject to discipline under § 339.100.2(15) and (17).  


SO ORDERED on August 21, 2003.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.





PAGE  
5

