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)
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)

ALAN E. DAMERON,
)




)
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)

DECISION


The peace officer certificate of Alan E. Dameron is not subject to discipline for being unable to function because of alcohol impairment or for committing a crime.  

Procedure


On April 10, 2003, the Director of Public Safety (Director) filed a complaint seeking to discipline Dameron’s peace officer certificate.  We convened a hearing on the complaint on September 24, 2003.  Assistant Attorney General Theodore Bruce represented the Director.  Dameron presented his case.  Our reporter filed the transcript on October 15, 2003.  

Findings of Fact

1. Dameron holds a peace officer certificate that is, and was at all relevant times, current and active.  He holds a third class certification in the operation of breath testing equipment. 

2. On October 24, 1992, the City of Bowling Green’s police department employed Dameron.  

3. On June 27, 2002, Dameron worked the 4:00 p.m. to midnight shift.  He answered a call and gave cardio pulmonary resuscitation until an ambulance crew arrived.  On returning to the police station from that call, the sergeant in charge tested him for blood alcohol content (BAC).  First, the sergeant took a breath sample with a hand-held unit.  It registered no alcohol.  

4. The sergeant then took Dameron to the Sheriff’s Department to use the testing equipment there.  The sergeant did not follow the standard procedure for using that equipment.  He took the mouthpiece from the machine and left the room with it, and went down a hall to the booking area, out of Dameron’s sight, for a few minutes.  When the sergeant returned, he replaced the mouthpiece, held it for Dameron to blow into it, ordered Dameron not to touch it, and ordered Dameron to blow into it immediately.   

5. The machine printed out a BAC of .052 percent.  The sergeant told Dameron to either resign or be investigated.  On June 28, 2002, Dameron resigned from the City of Bowling Green’s police department.  

6. On the evening of August 17, 2002, Dameron was in the midst of separating from his second wife, Jamie Dameron.  She had moved out of the family residence, leaving him with their four children.  Jamie Dameron unexpectedly went to their dwelling to retrieve belongings.  A friend of the wife also arrived, who summoned the police.  The police arrived while Dameron’s wife was removing items.  Among the items strewn through the bedroom was a .38 caliber pistol on top of the gun cabinet.  Dameron picked it up to lock it in the gun cabinet.  The police took it from him.  

7. On August 29, 2002, Dameron started employment with the Pike County Sheriff’s Office as a deputy sheriff.  In November 2002, Dameron was charged with felony unlawful use of a weapon.  He placed himself under arrest.  

8. On February 21, 2003, on his lawyer’s advice, Dameron entered a guilty plea to misdemeanor unlawful use of a weapon by possessing a weapon while intoxicated.  The court suspended imposition of sentence in favor of two years’ probation that day.  State v. Dameron, No. 02CR859171 (Pike County Cir. Ct.).  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 590.080.1.
  The Director has the burden of proving that Dameron committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director cites the guilty plea and breathalyzer printout.
  

A.  Criminal Offense

The Director cites § 590.080.1(2), which allows discipline if Dameron:

Has committed any criminal offense, whether or not a criminal charge has been filed[.]

(Emphasis added.)  The Director alleges that Dameron committed unlawful use of a weapon under § 571.030.1(5), of which Dameron is guilty if he:

Possesse[d] . . . a firearm . . . while intoxicated[.]

The Director has not carried his burden of proof on that charge.  

The Director’s evidence consists of Dameron’s guilty plea.  A court’s acceptance of a guilty plea is a finding of guilt.  Missouri Real Estate Comm'n v. McCormick, 778 S.W.2d 303, 309 (Mo. App., S.D. 1989).  A guilty plea is some evidence of the facts charged, Mandacina v. Liquor Control Bd. of Review, 599 S.W.2d 240, 243 (Mo. App., W.D. 1980).  

However, a guilty plea is not conclusive evidence; it is a declaration against interest, which Dameron may explain away.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).  Dameron explained that he pled guilty on his lawyer’s advice and was not intoxicated when he handled the weapon.  We believe him.  Dameron was the only person at the hearing with first-hand knowledge of the events, and his demeanor was credible.  Because the Director has not carried his burden of proving that Dameron committed a crime, we conclude that Dameron is not subject to discipline under § 590.080.1(2).

B.  Unable To Perform

The Director cites § 590.080.1(1), which allows discipline if Dameron:

Is unable to perform the functions of a peace officer with reasonable competency or reasonable safety as a result of a mental condition, including alcohol or substance abuse[.]

The functions of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).  Competency is the ability and disposition to perform a professional duty.  Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 116, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988); Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  

The Director has not carried his burden of proof on this charge.  The Director presented no evidence of any mental condition, including alcohol or substance abuse.  The Director’s evidence includes no instance in which Dameron was unable or indisposed to safely maintain public order, prevent and detect crimes, or enforce the laws.  The Director’s evidence is a breathalyzer printout.  The Director offered no evidence as to how a breathalyzer works, the qualifications of the person administering the test, what that person did outside of Dameron’s sight, or what the printout signifies.  Dameron, who is certified to operate such equipment, testified without contradiction as to the irregularities in the procedure, including running a second test, disappearing with the mouthpiece, and not letting Dameron hold it.  The Director offers no evidence as to whether the printout of 0.52 BAC means that Dameron was drunk on the job, had some impact on Dameron’s professional duties, is a trace reading, or an instrument malfunction.  Dameron testified that he had not been drinking, and we believe him.  

Because the record lacks sufficient evidence on this charge, we conclude that Dameron is not subject to discipline under § 590.080.1(1).

Summary


Dameron is not subject to discipline under § 590.080.1(1) or (2).


SO ORDERED on November 3, 2003.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are in the 2000 Revised Statutes of Missouri.





�The complaint includes a third allegation on which the Director offered no evidence, and which we therefore deem abandoned.  
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