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)
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)


vs.

)

No.  10-0464 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We deny David J. Dambrosio’s application for a refund of motor vehicle sales tax because he did not replace a vehicle due to a casualty loss. 
Procedure


The Director of Revenue (“the Director”) denied Dambrosio’s application for a motor vehicle sales tax refund.  On March 29, 2010, Dambrosio filed a complaint challenging the Director’s decision.  On April 12, 2010, the Director filed an answer.  We held a hearing on 
July 29, 2010.  Dambrosio represented himself.  The Director was represented by John Griesedieck.  The matter became ready for our decision when the last briefs were due on September 22, 2010.
Findings of Fact

1. Dambrosio owned a 2004 Harley Davidson motorcycle (the “2004 Harley”) that was rendered a total loss on April 24, 2009, due to an accident.  
2. On June 11, 2009, Dambrosio’s insurance company paid him $14,300 as a result of the loss.  A $250 deductible was withheld, resulting in a net amount paid of $14,050.
3. On February 2, 2010, Dambrosio and his wife, Rhonda J. Dambrosio, bought a 2007 Harley Davidson motorcycle (the “2007 Harley”).

4. February 2, 2010, is 236 days after June 11, 2009.
5. Dambrosio and his wife paid highway use taxes on the purchase of the 2007 Harley of $744.25 when he registered that motorcycle with the Department of Revenue.
6. On March 9, 2010, Dambrosio submitted an application for a refund of taxes paid on the 2007 Harley.  
7. On March 25, 2010, the Director issued a final decision denying the refund claim.  
Conclusions of Law

We have jurisdiction to hear this appeal.
  Dambrosio’s refund claim is based on the casualty loss provision in § 144.027.1:  
When a motor vehicle . . . for which all sales or use tax has been paid is replaced due to . . . a casualty loss in excess of the value of the unit, the director shall permit the amount of the insurance proceeds plus any owner's deductible obligation, as certified by the insurance company, to be a credit against the purchase price of another motor vehicle . . . which is purchased or is contracted to purchase within one hundred eighty days of the date of payment by the insurance company as a replacement motor vehicle[.]
(Emphasis added.)  The definition of “due to” is “as a result of” or “because of.”
  Dambrosio purchased the 2007 Harley after the 2004 Harley was wrecked and declared a total loss.  
Dambrosio asserts that he was unable to buy the replacement motorcycle during the 180-day period because he was injured in the April 2009 accident.  Though we do not doubt 
Dambrosio’s testimony, neither the Director nor this Commission has the power to make an exception to the law.
 
Dambrosio argues that he is entitled to the refund because “no rule is absolute.”  The Director interprets this argument as sounding in equity, and we agree.  As an administrative tribunal, this Commission may only apply the law as written, and we do not have jurisdiction to enforce or propound principles of equity.
  
We must apply the law as written, and the statutes do not allow a refund when the replacement vehicle is purchased later than 180 days after the date of payment by the insurance company.  
Summary

 Dambrosio is not entitled to a refund of motor vehicle sales tax.    

SO ORDERED on March 3, 2011.


__________________________________


SREENIVASA   RAO   DANDAMUDI


Commissioner
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