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DECISION
There is  no cause to deny the application of Cutting Edge Cycles, Inc. (“Cutting Edge”), to renew its motor vehicle dealer license because it sold six vehicles in the calendar year of 2009.    
Procedure

On  February, 16, 2010, Cutting Edge filed its complaint appealing the decision of the Director of Revenue (“the Director”) denying its application to renew its motor vehicle dealer license for 2010.  On March 19, 2010, the Director answered the complaint.  On March 30, 2010, we held a hearing.  Scott E. Simpson appeared for Cutting Edge.  David D. Goring appeared for the Director.  No written argument was requested.
Findings of Fact

1.
Mark Siddle is the owner of Cutting Edge, located at 105 N. Service Rd., St. Peters, Missouri.  Cutting Edge designs, assembles and manufactures custom motorcycles per specifications of its customers.

2.
On October 20, 2009, Cutting Edge filed its application to renew its motor vehicle license for 2010.
3.
On November 3, 2009, the Director forwarded Cutting Edge a notice regarding its dealer license informing it that two additional sales needed to be completed and that a copy of the derived policy must be submitted in order to complete the application for approval.
4.
Cutting Edge submitted the garage insurance policy requested by the Director and evidence of its fifth sale on November 5, 2009. 

5.
Cutting Edge sold its sixth motorcycle on December 28, 2009, when it received the balance of the $60,000 purchase price and delivered the motorcycle to the purchaser.
6.
Cutting Edge submitted the sixth sale on a monthly sales report received by the Department of Revenue on February 2, 2010.  The delay in submission of the sixth monthly sales report was due to the purchaser’s refusal to complete title and other required documentation despite having accepted and paid for the $60,000 custom motorcycle in December of 2009.
Conclusions of Law


We have jurisdiction to decide this appeal.
  In cases involving the denial of an application for licensure, the state agency’s answer to the complaint must afford notice to the applicant of the agency’s grounds for denying the application.

Burden of Proof


Section 301.562.1 gives the denied renewal applicant the right to file a complaint with us “as provided by chapter 621, RSMo.”  Section 621.120
 provides that a denied renewal applicant must file a complaint showing that he or she is qualified for licensure and must show at the 
hearing that “under the law he is entitled to . . . renewal.”  Our proceeding is “de novo,” that is, we make our findings of fact and conclusions of law based on evidence presented at our hearing 
and do not simply review the record that was before the Director.
  These requirements of the applicant and the de novo nature of our proceeding indicate that the burden of producing evidence of the applicant’s qualifications and the burden of persuading us that the applicant is entitled to renewal is upon the applicant.
  


Furthermore, the burden of proof is typically upon the party seeking to change the status quo.
  All dealer licenses expire on December 31.
  To obtain renewal, dealers must re-qualify by showing that they made at least six sales during the last year licensed.
  That means that the status quo on January 1 of each year is that last year’s licensee holds no license for the new year unless the Director has found him qualified and renewed the license.
  The renewal of the license changes that status quo.

The Director's answer raises no dispute about whether Cutting Edge applied for renewal and paid the fee; it only contests that Cutting Edge made the required number of sales in 2009.  Therefore, Cutting Edge is relieved of the burden of providing evidence of its basic entitlement to the license renewal other than the sixth sale in 2009.
  The Director bears the burden of providing evidence to support these contentions.
  However, this does not shift the burden of persuasion.  The burden of persuasion remains with the renewal applicant.
  Therefore, Cutting 
Edge must show that the Director’s allegations are not true or that the facts proven do not constitute grounds for denial.
Grounds for Denial

Section 301.550.1(8) provides in pertinent part that “[a]pplicants who reapply after the one-year period shall meet the requirement of six sales per year.”  The Department concedes in its answer that Cutting Edge completed five sales and only questions the timing of the sixth sale.

Siddle testified that the sixth sale was made on December 29, 2009, but that the purchaser refused to complete his paperwork necessary for the proper submission of Cutting Edge’s monthly sales report for December.  The purchaser who refused to complete attending sales documentation completed payment on December 29, 2009, and accepted the motorcycle, after asking that a mechanical adjustment be completed. 

Accordingly, Cutting Edge completed six sales in 2009, but as Siddle candidly admitted in his testimony, Cutting Edge failed to timely submit the sixth sale in its December 2009 monthly sales report.  Cutting Edge attributes the delayed filing of its sales report to the actions of the purchaser during the holiday season.
Summary


There is no cause to deny Cutting Edge’s renewal application under § 301.550.1(8).

SO ORDERED on April 2, 2010.


________________________________



NIMROD T. CHAPEL, JR. 


Commissioner
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