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DECISION


The Missouri Real Estate Commission (“the MREC”) may discipline William S. Cunningham, II, for having been convicted of a crime related to a counterfeit check.   

Procedure


The MREC filed its complaint on August 9, 2005.  On April 5, 2005, we convened a hearing on the complaint.  Assistant Attorney General R. Lucas Boling represented the MREC.  Though personally served on December 21, 2004, with notice of this case, a copy of the complaint, and notice of the hearing, Cunningham made no appearance.  Our reporter filed the transcript on June 14, 2005.  
Findings of Fact

1. Cunningham holds a real estate salesperson license that was current and active at all relevant times.  
2. On January 5, 2004, the United States District Court for the District of Kansas found Cunningham guilty, on his guilty plea, of aiding and abetting in the possession and uttering of a counterfeit check, a Class C felony under 18 USC §§ 513(a) and 2.  The court imposed a sentence that included 57 months in prison, to be followed by two years of supervised release.  
3. On April 8, 2004, Cunningham’s broker returned Cunningham’s license to the MREC.  On September 8, 2004, the license expired.  Cunningham has not renewed it.  
Conclusions of Law

We have jurisdiction to hear the MREC’s complaint under § 339.100.2, RSMo Supp. 2004,
 which provides:

The [MREC] may cause a complaint to be filed with the administrative hearing commission as provided by the provisions of chapter 621, RSMo, against any person or entity licensed under this chapter or any licensee who has failed to renew or has surrendered his or her individual or entity license[.]

(Emphasis added.)  Cunningham failed to renew his license.  He was also deemed to have surrendered his license when his broker returned it under MREC Regulation 4 CSR 250-4.050(3): 
Within seventy-two (72) hours of the termination of the association of any broker-salesperson or salesperson, a broker shall notify the [MREC] and shall return to the [MREC] that licensee’s license. The broker shall provide a dated and timed receipt to the licensee when the licensee submits a letter of termination to the broker. When a licensee’s license is surrendered to the [MREC], the licensee shall have six (6) months in which to transfer to another broker or change license status. . . . 
(Emphasis added.)  Therefore, we conclude that we have jurisdiction to hear the complaint under § 339.100.2, RSMo Supp. 2004.
The MREC has the burden to prove that Cunningham committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  At the hearing, we received into evidence the second request for admissions that the MREC served on Cunningham on March 2, 2005.  Cunningham never responded to it.  Under § 536.073.2, our Regulation 1 CSR 15-3.420(1), and Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters in the request conclusively.  The party making the request is entitled to rely upon the facts asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, or opinion or conclusion, so long as the opinion called for is not on abstract propositions of law.”  Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).  That rule applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  We have made our findings of fact based on this and other evidence presented.

Even though Cunningham has admitted that certain facts constitute a lawful basis for discipline, the General Assembly and the courts instruct that we must:
make an independent assessment of the facts to determine whether cause for disciplining a licensee exists. . . .  But this impartiality would be compromised if the determination of cause was not a separately and independently arrived at determination by the Hearing Commission. 

Kennedy v. Missouri Real Estate Comm'n, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).  We therefore independently apply the law to the facts that Cunningham is deemed to have admitted.
I.

The MREC cites § 339.100.2(17), which allows discipline for having: 
Been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of this state or any other state or of the United States, for any offense reasonably related to the qualifications, functions or duties of [a real estate salesperson], for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]
(Emphasis added.)  

The offense to which Cunningham pled guilty is defined at 18 USC § 513(a), which provides:
(a) Whoever makes, utters or possesses a counterfeited security of a State or political subdivision thereof or of an organization, or whoever makes, utters or possesses a forged security of a State or political subdivision thereof or of an organization, with intent to deceive another person, organization, or government shall be fined under this title or imprisoned for not more than 10 years, or both.
*   *   *
(c) For purposes of this section—

   (1) the term “counterfeited” means a document that purports to be genuine but is not, because it has been falsely made or manufactured in its entirety;
   (2) the term “forged” means a document that purports to be genuine but is not because it has been falsely altered, completed, signed, or endorsed, or contains a false addition thereto or insertion therein, or is a combination of parts of two or more genuine documents;
   (3) the term “security” means—


      (A) a note, stock certificate, treasury stock certificate, bond, treasury bond, debenture, certificate of deposit, interest coupon, bill, check, draft, warrant, debit instrument as defined in section 916(c) of the Electronic Fund Transfer Act [15 USCS § 1693n(c)], 
money order, traveler's check, letter of credit, warehouse receipt, negotiable bill of lading, evidence of indebtedness, certificate of interest in or participation in any profit-sharing agreement, collateral-trust certificate, pre-reorganization certificate of subscription, transferable share, investment contract, voting trust certificate, or certificate of interest in tangible or intangible property;
      (B) an instrument evidencing ownership of goods, wares, or merchandise;
      (C) any other written instrument commonly known as a security;
      (D) a certificate of interest in, certificate of participation in, certificate for, receipt for, or warrant or option or other right to subscribe to or purchase, any of the foregoing; or
      (E) a blank form of any of the foregoing;
   (4) the term “organization” means a legal entity, other than a government, established or organized for any purpose, and includes a corporation, company, association, firm, partnership, joint stock company, foundation, institution, society, union, or any other association of persons which operates in or the activities of which affect interstate or foreign commerce; and
   (5) the term “State” includes a State of the United States, the District of Columbia, Puerto Rico, Guam, the Virgin Islands, and any other territory or possession of the United States.
(emphasis added) and 18 USC § 2(a), which provides:
(a) Whoever commits an offense against the United States or aids, abets, counsels, commands, induces or procures its commission, is punishable as a principal.

(Emphasis added.)  

Cunningham admits that aiding and abetting in the possession and uttering of a counterfeit check is a crime reasonably related to the qualifications, functions or duties of a real estate salesperson.  We agree.  We need no expert testimony to understand that a real estate salesperson signs and transmits many documents that control real estate conveyances and the 
transfer of funds.  Therefore, we conclude that Cunningham is subject to discipline for pleading guilty to a crime reasonably related to the qualifications, functions or duties of a real estate salesperson.  

Cunningham admits that aiding and abetting in the possession and uttering of a counterfeit check is a crime an essential element of which is fraud or dishonesty.  We agree.  An essential element of a statute is one that must be present to prove every case.  State ex rel. Atkins v. State Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).  Fraud is an intentional perversion of truth to induce another person to act in reliance upon it.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  Dishonesty includes actions that reflect adversely on trustworthiness.  See In re Duncan, 844 S.W.2d 443, 444 (Mo. banc 1992).  The intent to deceive is an essential element of the crime to which Cunningham pled guilty.  Therefore, we conclude that Cunningham is subject to discipline for pleading guilty to a crime an essential element of which is fraud or dishonesty.  
Cunningham also admits that aiding and abetting in the possession and uttering of a counterfeit check is a crime an essential element of which is violence.  We disagree.  Violence is the exertion of physical force so as to injure or abuse.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 1319 (10th ed. 1993).  Physical force is not an element of aiding and abetting in the possession and uttering of a counterfeit check.  Therefore, we conclude that Cunningham is not subject to discipline for pleading guilty to a crime an essential element of which is violence.  

We conclude that Cunningham is subject to discipline under § 339.100.2(17).  
II.

The MREC cites § 339.100.2(15), which allows discipline for: 
Committing any act which would otherwise be grounds for the [MREC] to refuse to issue a license under section 339.040[.]

Section 339.040.1 allows the MREC to refuse a license as follows:
Licenses shall be granted only to persons who present . . . satisfactory proof to the [MREC] that they:


(1) Are persons of good moral character; and


(2) Bear a good reputation for honesty, integrity, and fair dealing; and


(3) Are competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.
(Emphasis added.)  

Good moral character is honesty, fairness, and respect for the law and the rights of others.  State ex rel. McAvoy v. Louisiana Bd. of Med. Examiners, 115 So.2d 833, 839 n.2 (La. 1959), and Florida Bd. of Bar Examiners Re:  G.W.L., 364 So.2d 454, 458 (Fla. 1978).  “The general reputation of a person is the general opinion, whether good or bad, held over a person by those in the community in which such person resides and is necessarily based on hearsay.”  State v. Ruhr, 533 S.W.2d 656, 659 (Mo. App., 1976) (quoting BLACK'S LAW DICTIONARY, Rev. 4th ed., p. 1467-8).  Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability.  Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).  

Cunningham admits that he does not bear the reputation required for a license.  He also admits that his guilty plea shows that he committed an act that negates the character and competence required for a license.  We agree.  A guilty plea is evidence that Cunningham committed the conduct charged in the criminal case because it is an admission against interest.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).  Cunningham offers no evidence to rebut that admission.  We conclude that Cunningham is subject to discipline under § 339.100.2(15).  
III.

The MREC cites § 339.100.2(18), which allows discipline for: 
Any other conduct which constitutes untrustworthy, improper or fraudulent business dealings, or demonstrates bad faith or incompetence[.]

The adjective “other” means “not the same : DIFFERENT <any [other] man would have done better>.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1598 (unabr. 1986).  Accordingly, subdivision (18) refers to conduct different from that to which the remaining subdivisions of 
§ 339.100.2 refer.  The complaint alleges no conduct “other” than that on which we have found cause for discipline under § 339.100.2(15) and (17).  We conclude that Cunningham is not subject to discipline under § 339.100.2(18). 

Summary


Cunningham is subject to discipline under § 339.100.2(15) and (17).  


SO ORDERED on July 26, 2005.



________________________________



JOHN J. KOPP



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.  Though 


§ 339.100 has since been repealed and reenacted – § 339.100, RSMo Supp. 2004 – we apply the substantive law as pleaded in the complaint because that was the law in effect at the time that the events occurred.  Section 1.170; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo., 1984).  
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