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DECISION


The Director of the Department of Public Safety (“the Director”) failed to prove that there is cause to discipline Richard D. Cullen.
Procedure


On October 20, 2005, the Director filed a complaint.  We held the hearing on June 12, 2006.  Assistant Attorney General Theodore Bruce represented the Director.  Cullen appeared on his own behalf.  Our reporter filed the transcript on June 13, 2006.  
Canaday’s Deposition


We left the record open for the Director to offer into evidence the deposition of Detective Ron Canaday.  The Director filed the deposition on June 13, 2006.  Cullen filed objections (“objections”) on June 22, 2006.  The Director filed a response on June 26, 2006.

Cullen claims that neither he nor his attorney was present for the deposition because Cullen never received notice of the deposition.  As stated in his objections:

At the end of the administrative hearing Mr. Bruce claimed that he did not have a correct address for me and asked if he could have it so he may forward a copy of the deposition to me.  I will like to note that the Department of Public Safety had my current address on file; this is how I received a copy of the notification of the upcoming hearing.  I would have assumed that all pertinent information in my file would have been forwarded to Mr. Bruce as he was appearing for the state.  

*   *   *

I was never notified of the deposition and would have been present with my attorney had I been.  I request that Mr. Bruce provide proof that an attempt of service was made, either by means of a returned letter or a Return of Service form stating that I could not be found.  Again I will mention that the deposition was on May 26, 2006 and I was mailed the notification of this hearing in October of 2005 to my current address and have not moved.


Before we can admit the deposition, the Director must show that Cullen was either present at the deposition or, if not, that Cullen had “proper notice.”  Rule 57.07
 provides:
(a) Use of Depositions.  Any part of a deposition that is admissible under the rules of evidence applied as though the deponent were testifying in court may be used against any party who was present or represented at the taking of the deposition or who had proper notice thereof.  Depositions may be used in court for any purpose.  
Rule 57.03 provides:
(a) After commencement of the action, any party may take the testimony of any person, including a party, by deposition upon oral examination. . . . The attendance of a party is compelled by notice as provided in subdivision (b) of this Rule. . . .
(b) (1) A party desiring to take the deposition of any person upon oral examination shall give not less than seven days notice in writing to every other party to the action and to a non-party deponent.
Our Regulation 1 CSR 15-3.270 provides:

(1) Unless otherwise provided by these rules or by other law, any party to a proceeding before the commission … shall serve upon …  unrepresented parties a copy of any document or item the party files.
(2) Methods of Service.
*   *   *


(B) A person may serve a document on an unrepresented party by—
*   *   *


2.  Mailing it to the party's last known address[.
]

On May 19, 2006, the Director’s attorney filed with us a notice that he would take the deposition of Canaday on May 26, 2006, with the time and location of the deposition.  The notice contains the attorney’s certificate that the notice was mailed, postage prepaid, on May 19, 2006, to:

Richard D. Cullen 

8416 N. Cosby R66 

Kansas City, MO 64154
Neither Cullen nor his attorney was present at the deposition.
  Cullen contends, in effect, that the Director’s attorney’s certificate failed to constitute “proper notice” because it was not mailed to Cullen’s last known address.  

The Director filed his complaint on October 20, 2005.  We obtained Cullen’s address from the complaint’s Exhibit 2, which is the Director’s notice to Cullen, dated October 12, 2005, 
that Cullen’s police officer license was subject to discipline.  That address (“the Kansas City address”) was:

8416 N. Cosby R66 

Kansas City, MO 64154

We sent our Notice of Complaint/Notice of Hearing to the Kansas City address by certified mail, return receipt requested, on October 24, 2005.  The United States Postal Service returned it to us with a notice dated October 27, 2005, stating:

Moved left no address

Unable to forward

Return to sender
We received the returned mail on November 1, 2005.


Our next mailing was on February 1, 2006, to Cullen’s then current address (“the Agency MO address”):

12220 45th Road SE

Agency, MO 64401

Our mailing included our regulations, the complaint, our original October 24, 2005 Notice of Complaint/Notice of Hearing, and our order dated February 1, 2006, rescheduling the hearing to June 12, 2006.  We sent these by certified mail, return receipt requested.  

Our file does not indicate how we came to know Cullen’s Agency MO address.  There is nothing in our file to indicate that we communicated this new address to the Director or his attorney.  Our usual practice is to copy to the Director’s attorney what we mail to the respondent.  In this case, the only document copied to the Director’s attorney that had Cullen’s address was our original October 24, 2005, Notice of Complaint/Notice of Hearing, which contained the Kansas City address.  Nothing that we copied to the Director’s attorney had the Agency MO address.  

On February 6, 2006, we received the mailing receipt that Cullen signed on February 3, 2006, showing that he had received our February 1, 2006, mailing.  Our Notice of Complaint/Notice of Hearing informed Cullen:  “You must send this Commission an answer or other responsive pleading to the complaint not later than 30 days after you receive this notice.”  We received nothing from Cullen. 


In his objections, Cullen claims that the Department of Public Safety had his Agency MO address on file because “this is how I received a copy of the notification of the upcoming hearing.”  Actually, Cullen received this notification from us on February 3, 2006, not from the Department of Public Safety.  We and the Department of Public Safety are separate entities with separate records.  The only record we have from the Department of Public Safety is its October 12, 2005, notice to Cullen that there was cause to discipline Cullen’s peace officer license.  That notice contained Cullen’s Kansas City address.  We have no indications that the Department of Public Safety had Cullen’s Agency MO address.  While our case file is open to the public, and therefore to the Director’s attorney, we know of nothing that would have alerted the Director’s attorney to check our file for a new address for Cullen.

We have not been cited to nor found any court cases addressing the issue of whether a deposition notice to a party is “proper notice” even though sent to the wrong address.  We have reviewed court decisions regarding analogous situations in which the law requires “proper notice” for government action.  Those decisions require, as does our Regulation 1 CSR 15-3.270(1) and (2)(B)2, only that the notice be sent to the last known address.  Forms World, Inc. v. Labor & Indus. Relations Comm'n, 935 S.W.2d 680 (Mo. App, W.D. 1996), relied on the principle:

Notice is “an elementary and fundamental requirement of due process in any proceeding which is to be accorded finality.”  The 
notice must be “reasonably calculated under all the circumstances to apprise interested parties of the pendency of the action and afford them an opportunity to present their objection.”

Id. at 684 (citations omitted).  In that case, the court found that notice of a workers’ compensation insurance rate change was “proper notice” when mailed to the address as it appeared in the Division’s files even though the address was the home address of the corporate president and not the business address.  Id. at 684-85.  Accord, Slay Warehousing Co. v. Leggett, 762 S.W.2d 63, 65 (Mo. App., E.D. 1988) (taxpayer whose personal property tax assessment was raised received “proper notice” when assessor sent notice to the last address on the tax rolls even though forms filed by taxpayer contained some indication of a new address).

The Director’s attorney sent “proper notice” of the deposition under Rule 57.03(a) and Regulation 1 CSR 15-3.270(2)(B) because he sent the deposition notice to the last known address at which the attorney or the Director had reason to believe Cullen was residing.  Therefore, we overrule Cullen’s objection that he did not have proper notice.


Cullen’s other objections to the deposition are really arguments about what weight we should give the evidence.  We consider those arguments in regard to the rest of this decision.


We overrule Cullen’s objections to the introduction of Canaday’s deposition.  We receive the deposition into evidence.

Findings of Fact

1.
On or about October 29, 1996, in Buchanan County, Cullen, with the purpose to deprive the owner of prescription drugs, namely tetracycline (two 1000 capsule bottles), penicillin (two 1000 capsule bottles), and doxycycline (one 50 capsule bottle and one 500 capsule bottle), received such property, knowing or believing that it had been stolen.

2.
On November 18, 1996, the prosecuting attorney filed a felony information in the Circuit Court of Buchanan County, charging Cullen with the Class C felony of possession of a controlled substance (“Count I”).   
3.
On June 19, 1997, the prosecuting attorney filed a misdemeanor information in the Circuit Court of Buchanan County charging Cullen with the Class A misdemeanor of receiving stolen property (“Count II”):
 
[I]n that on or about October 29, 1996, in the County of Buchanan, State of Missouri, the defendant, with the purpose to deprive the owner of prescription drugs; namely, tetracycline (two 1000 capsule bottles), penicillin (two 1000 capsule bottles), and doxycycline (one 50 capsule bottle and one 500 capsule bottle), received such property, knowing or believing that it had been stolen.

4.
On June 19, 1997, the State dismissed Count I.  Cullen pled guilty to Count II.
On the same day, the court suspended the imposition of sentence and placed Cullen on probation for two years.

5.
On September 15, 1997, the court revoked Cullen’s probation for stealing and sentenced him to ninety days in jail.

6.
Some years after September 15, 1997, the Director issued a Class A peace officer license to Cullen, which was valid as of September 27, 2005.

7.
On June 9 and 10,
 the Parkville Police Department employed Cullen as a uniformed officer.  He had served in that position for almost a year.

8.
On June 9, Cullen was in uniform and on duty driving a Parkville Police Department patrol car.  The car had a video camera loaded with a tape.  At about 3 a.m., Cullen stopped a 20-year-old woman named Amber Wilmes for speeding on U.S. 45.  

9.
After the traffic stop, Cullen returned to the police station.  He left the tape that was in the camera at the station with a notation that there was no more exposure time on it.
  
10.
On June 9, the Parkville Police Department assigned Detective Ron Canaday to investigate an allegation of misconduct that Wilmes made against Cullen concerning the traffic stop.  The Parkville Police Department had Platte County Sheriff Detective Pete Edlund assist Canaday so there would be someone from outside the Parkville Police Department involved in the investigation.

June 9 Statement from Amber Wilmes

11.
At 11 p.m. on June 9, Canaday and Edlund took a statement from Wilmes.
  Wilmes alleged the following, which is a summary of her statement:

a) Cullen stopped Wilmes on U.S. 45 in the early morning hours of June 9.  He asked for her driver’s license and insurance card.  She could not find a current insurance card.  He went back to his patrol car with her driver’s license.  When he returned to her vehicle, he told her to follow him with her car.  She followed him to a secluded parking lot in the rear of the Professional Building at the corner of Highways 9 and 45.  There were no lights on there.     
b) After subjecting Wilmes to a pat-down search, a search of her car, and sobriety tests, Cullen told Wilmes that he believed she had been drinking.  She said that she had two drinks.  Cullen said that she had a minor in possession charge in Maryville last year and a Kansas warrant.  Cullen said that he did not want to see her in jail and asked “what we could do about it.”  Cullen asked her why he 
should not take her to jail.  Wilmes told him that she did not have enough money to get out of jail and no one who would get her out. 
c) Cullen said that he had to search her because she seemed nervous.  At Cullen’s direction, Wilmes pulled up her shirt and bra, exposing her breasts, while Cullen shined his flashlight on her.  At Cullen’s direction, he had her pull her waistband out so he could look in her pants with his flashlight.  At Cullen’s direction, she took her pants and underpants off while he shined his flashlight on her.  He had her bend over while her back was to him.    
d) After telling Wilmes to put her underwear back on, he told her to fall on her knees facing away from him.  She did so.  He told her to do that again, but this time facing him.  When she did so, he began in open his zipper.  She got up and told him that “I wasn’t doing that.”  He denied that he was opening his zipper and told her to put her jeans back on.  He told her that he would let her go, but that she could not tell anyone about this because he would get in trouble for letting her go and she would go to jail.  She promised not to tell, got in her car, and drove away.
First Statement from Cullen

12.
At 1:20 a.m. on June 10, Canaday and Edlund interviewed Cullen.  Canaday told Cullen that Wilmes had made allegations about the traffic stop that could result in criminal charges against him.  The following is a summary of Cullen’s statement (“first statement”):
   

a) Cullen stopped Wilmes for speeding on U.S. 45.  Cullen informed Wilmes that she was speeding.  He asked for her license and insurance card.  She acted angrily and gave Cullen several insurance cards, all expired.  She was yelling at Cullen the whole time.  When he ran her license, the dispatcher informed him of an 
outstanding Kansas warrant for Wilmes.  The dispatcher informed him that Kansas did not want Wilmes on the warrant.  Cullen informed Wilmes that he would not give her a speeding ticket and reminded her to keep a current insurance card in the car.  He informed her of the Kansas warrant and that Kansas would not extradite her for it.  He told her to slow down when driving in Parkville, gave her back her driver’s license and returned to his patrol car.  He cleared for service and did not talk with Wilmes anymore.  At no time did Wilmes get out of the car. 
b) Cullen denied altering or erasing the tape in his car’s video camera.  He claimed that the officer who used the same patrol car earlier on June 9 told him that “the tape had jumped around on him.”  
c) Cullen answered no to the following questions from Canaday and Edlund:

Did you direct Ms. Wilmes to another location beyond the initial location where you made your traffic stop?
Did you instruct this woman to follow you to the medical or professional building?
Did you at any time have Ms. Wilmes exit her vehicle?
Did you at any time conduct a search of Ms. Wilmes’ person?
Did you have Ms. Wilmes follow you to the rear of the medical building at 9 hwy and 45 hwy?
At anytime [sic] on June 9th did you park your police car in the rear of the medical building at 9 hwy and 45 hwy?
Did you at any time have Ms. Wilmes remove her clothes?
Did you have this woman remove her jeans and underwear at anytime [sic]?

Did you ever have this woman lift up her shirt and bra?
Did you have this woman expose her breasts while you held a flashlight on her?
Did you have this woman bend over after she had removed her pants and underwear?

13.
Canaday examined the tape from the video camera that was in the patrol car Cullen used on June 9.  There were no images on the videotape, just blurring.  He took the tape to experts to find out if there was any way to recover images on the tape.  They were unable to recover any images.
Second Statement from Cullen


14.
On June 10, Cullen took a polygraph examination in Kansas City that Canaday had arranged for.  Canady drove Cullen to the examination and back.  On the return drive, Canaday told Cullen that he was sending the videotape to the University of Michigan where they would recover images from it.  Canaday told Cullen that based on the results of the polygraph examination and after Canaday knew the results of the examination of the videotape, Canaday would know better what happened between Cullen and Wilmes.

15.
When they returned to the parking lot of the Parkville Police Department, Cullen told Canaday that he had lied during Canaday and Edlund’s questioning on June 10 (“second statement”).  Cullen said that he would come in the next day with a report setting forth what actually happened.
Third Statement from Cullen


16.
On June 11, Cullen turned in his statement
 (“third statement”) and also his resignation, to be effective immediately.  The following is a summary of Cullen’s third statement:  
a) Cullen stopped Wilmes for speeding at 3:00 a.m. on June 9.  When he approached her vehicle, he saw that she had on a bra with no shirt.  Her pants appeared wet.  He smelled alcohol coming from the vehicle.  He asked her for her driver’s license and insurance card.  Wilmes offered four different expired insurance cards and was verbally abusive.  Cullen returned to his patrol car and ran Wilmes’ driver’s license.  The license was valid, but she had a Kansas warrant outstanding.  After returning to Wilmes’ vehicle and informing her that he was going to give her a warning for speeding, Wilmes calmed down.  When he informed her of the Kansas warrant, she became angry, yelling, “I can’t do this” and “I can’t go to jail.”  She calmed down when Cullen told her that he was not going to arrest her.  

b) When Cullen asked her, Wilmes admitted that she had been drinking.  Cullen wrote in his third statement:

I asked Wilmes if she could call for a ride because she had been drinking and she was under 21 years of age.  Wilmes stated that she did not have a phone.  I informed her that she could use the one in my patrol car.  I instructed Wilmes to park her car in the parking lot at 8600 NW 45 highway.  Wilmes stated again “I can’t go to jail”.  I informed Wilmes to park her car in the parking lot.
As I exited my patrol vehicle and turned around I observed that Wilmes was already out of her car.  Wilmes stated “can we talk about this”.  At this time Wilmes started to remove her clothes.  I turned my flashlight on Wilmes and asked her what she was doing.  Wilmes stated “we can talk about this”.  I informed Wilmes that she need[ed] to put her clothes back on.  I did not know what to do at this time.  I again told Wilmes to put her clothes back on.  Wilmes walked naked to the front of my patrol vehicle and sat on it.  
c)
Cullen told Wilmes to get off his car and put her clothes back on and leave.  He denied any attempt to touch Wilmes.  He stated that Wilmes walked to her clothes while she was laughing at him and stated, “I got you now.”  She continued 
laughing while putting on her clothes and getting back into her vehicle.  She said again, “I got you, wait and see.”  She drove off.
Conclusions of Law

We have jurisdiction to hear the Director’s Complaint.
  The Director has the burden to prove that Cullen has committed an act for which the law allows discipline.
  
The Director alleges three sets of facts in paragraphs 6, 7, and 8 as cause for disciplining Cullen: 
6.  On or about June 9, 2004, the respondent made a traffic stop on Amber Wilmes while he was on duty.  During the traffic stop, respondent ordered Ms. Wilmes to move to a remote location where he had her disrobe.  Respondent then let Ms. Wilmes go, believing she was driving while intoxicated, and knowing she had a warrant outstanding for her arrest.  This is the crime of Acceding To Corruption in violation of § 5763020 [sic], RSMo.


7.  On or about June 10, 2004, the respondent provided false information and a false report to Detectives Pete Edlund and Ron Canaday, where respondent falsely stated that he did not have Ms. Wilmes drive to another location, did not have her exit her vehicle, and did not have her remove any clothing.  This was a false report in violation of § 575.080, RSMo.


8.  On September 15, 1997, the respondent was revoked by the Circuit Court of Buchanan County, Missouri from probation, after having received a suspended imposition of sentence for stealing.  He was sentenced to 90 days in jail for that crime.  
As for the law authorizing discipline for these facts, the Director alleges in paragraph 9, “Respondent’s conduct as set forth in paragraphs 6 and 7 violates § 590.080.1(2) RSMo.”    Section 590.080.1(2) authorizes discipline for any peace officer who “[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]”
In regard to the conviction in paragraph 8, the Director alleges:


10.  As used in § 590.080.1 RSMo, the phrase “committed any criminal act” includes a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense and the Director has cause to discipline any peace officer who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.  11 CSR 75-13.090(2)(A) and 11 CSR 75-13.090(3)(C).


11.  The license of respondent should be disciplined based on his violation of § 590.080.1(2) RSMo.
Paragraph 6:  Acceding to Corruption
At the hearing, the Director’s attorney stated that he would not proceed on or present any evidence on the charge in paragraph 6 because of the unavailability of Wilmes.
  Therefore, we consider that allegation abandoned.
Paragraph 7:  Making a False Report

The Director alleges in paragraph 7 that Cullen committed the crime of making a false report in violation of § 575.080, which provides:


1.  A person commits the crime of making a false report if he knowingly:

(1) Gives false information to any person for the purpose of implicating another person in a crime; or

(2) Makes a false report to a law enforcement officer that a crime has occurred or is about to occur; or

(3) Makes a false report or causes a false report to be made to a law enforcement officer, security officer, fire department or other organization, official or volunteer, which deals with emergencies involving danger to life or property that a fire or other incident calling for an emergency response has occurred or is about to occur.

2.  It is a defense to a prosecution under subsection 1 of this section that the actor retracted the false statement or report before 
the law enforcement officer or any other person took substantial action in reliance thereon.

3.  The defendant shall have the burden of injecting the issue of retraction under subsection 2 of this section.
The allegations in paragraph 7 apparently apply to the first statement that Cullen gave on June 10.  The Director alleges that Cullen “falsely stated that he did not have Ms. Wilmes drive to another location.”  The Director introduced the Canaday deposition and its exhibits, including Cullen’s first statement in which he denies that he had Wilmes drive to another location and his third statement in which Cullen admits that he directed Wilmes to drive to the parking lot.  This evidence proves that Cullen “falsely stated that he did not have Ms. Wilmes drive to another location.”  

The Director alleges that Cullen “falsely stated that he . . . did not have her exit her vehicle[.]”  Cullen answered no to the question in his first statement, “Did you at any time have Ms. Wilmes exit her vehicle?”  He never said in his third statement that he had Wilmes exit her vehicle in the sense of ordering her out of her car.  He stated only that he offered her the use of the telephone in his patrol car and had her drive to the parking lot where she could do that.  The Director failed to prove that Cullen’s statement that he did not have Wilmes exit her vehicle was false.


The Director alleges that Cullen “falsely stated that …[Wilmes] did not remove her clothing.”  In Cullen’s first statement, he said nothing about Wilmes getting out of her vehicle or removing any of her clothing.  According to Cullen, Wilmes remained in the car by the side of the road until he let her go without giving her a ticket.  When questioned about whether he had Wilmes remove any clothing, Cullen said no.  The full effect of Cullen’s first statement is that Wilmes never took off her clothing during the traffic stop.  In his third statement, however, Cullen 
states that she voluntarily took off her clothes after getting out of her vehicle.  The Director proved that Cullen’s description of the traffic stop in his first statement was false with respect to whether Wilmes removed her clothing.

Cullen does not dispute that he made false statements to the detectives but asserts, in effect, that his false statements did not constitute a crime.
  
Section 575.080.1 criminalizes three types of false statements.  The Director does not indicate which of the three categories of statements that Cullen’s false statements fall into.  We conclude that none of the false statements that the Director proved Cullen made fall within any of the three categories.  Cullen was not giving statements for the purpose of implicating Wilmes in a crime or reporting that a crime had occurred or was about to occur.  Section 575.080.1(1) and (2).  Cullen’s statements were not reports that “a fire or other incident calling for an emergency response has occurred or is about to occur.”  Section 575.080.1(3).  Therefore, we find no cause to discipline Cullen under § 590.0801(2) for committing the crime of making a false report because the Director failed to prove that he made a false report.  
Paragraph 8:  Receiving Stolen Property

Paragraph 8 fails to identify the nature and grade of the crime for which Cullen was convicted.  Further, the complaint is confusing as to whether the commission of the crime or the judicial act of conviction is the basis for discipline because paragraph 8 is phrased in terms of a conviction, while paragraph 11 cites § 590.080.1(2) as authority to discipline for the commission of a crime.  Cullen does not dispute that Petitioner’s Exhibit 1 contains the circuit court’s records of the criminal case pertaining to the probation revocation and sentencing alleged in paragraph 8.  The records reveal that Cullen pled guilty to Count II of an information that charged him with 
the Class A misdemeanor of receiving stolen property and that the court suspended the imposition of sentence and placed him on probation.  Later, the court revoked his probation for stealing and sentenced him to ninety days in jail.  A conviction resulting from a guilty plea collaterally estops the issue.
  Cullen does not dispute that he committed the offense.

After being sworn, Cullen testified:

The second thing, again back to the 1997 charges or probation that I was on, again has -- I was not a police officer, as I’ve said before, and I don’t know how that has any bearing whatsoever on this right now.  The charge isn’t even close to being the same.  I was not in any type of law enforcement at that time.  That’s why I don’t understand why it has any bearing on what we’re doing today.

Later in the hearing he testified:

My criminal record has no bearing on this case again as I’ve said before.  It was before anytime [sic] that I was in any type of law enforcement.  They were misdemeanors.  And I admitted to them I was wrong, I did it.  I’m not here to say that I didn’t.  That was way prior, years prior actually to me becoming any type of law enforcement officer.  If that was the case, if the Commission was so worried about that, then why would they give me a peace officer’s commission in the first place.  Why would they say okay, it’s fine now and now that I’m in a case that has no bearing on it, it’s not fine now, it’s not okay.

Even though Cullen states that he “admitted to them” that he committed the misdemeanor, we do not have in evidence Cullen’s application or any other objective evidence of exactly what Cullen informed the Director regarding his criminal record.  Given this state of the evidence, we are not justified in finding that the Director knew of Cullen’s misdemeanor conviction when he issued the peace officer license.  Thus, we are not faced with the issue of 
whether the Director can discipline a peace officer for the commission of crime or a conviction that the Director knew about before issuing the license.
  

Whether the Director can discipline Cullen for conduct or events occurring before he was licensed is a matter of statutory interpretation.  Unless the statute expresses an intent to limit the licensing authority to events occurring only after licensure, a licensing authority may seek discipline for events occurring before licensure.
  Section 590.080.1(2) gives the Director the authority to discipline for crimes that a licensee has committed in the past.  Section 590.100.1 incorporates § 590.080.1 when it gives the Director cause to deny applications for licenses when he or she “has knowledge that would constitute cause to discipline the applicant if the applicant were licensed.”  This is a clear expression of the legislative intent to keep the public safe from police officers who have unacceptable conduct in their past.  We conclude that the Director has the authority to discipline Cullen for conduct occurring before he was licensed.

Nevertheless, to determine whether the specific past conduct is cause for discipline, we must apply the substantive law effective when the conduct occurred.  Section 1.170, RSMo 2000; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo., 1984).  As amended in 1995, § 590.135
 was effective in 1996 and 1997.  Section 590.135.2 listed seven causes for discipline:


(1) Conviction of a felony including the receiving of a suspended imposition of a sentence following a plea of finding of guilty to a felony charge;


(2) Conviction of a misdemeanor involving moral turpitude;


(3) Falsification or a willful misrepresentation of information in an employment application, or records of evidence, or in testimony under oath;


(4) Dependence on or abuse of alcohol or drugs;


(5) Use or possession of, or trafficking in, any illegal substance;


(6) Gross misconduct indicating inability to function as a peace officer;


(7) Failure to comply with the continuing education requirements as promulgated by rule of the peace officer standards and training commission.

Due process requires the Director to give Cullen notice as to the exact statute or regulation upon which he relies.  In a case involving a real estate broker’s license, the Court of Appeals held:


Sander’s third point focuses on an alleged procedural irregularity which he asserts requires reversal.  Sander was found guilty of violating Regulation 4 C.S.R. 250-2.080(9) and § 339.105(2) without having been charged with those particular offenses in the complaint.  He argues that he was apprised only of § 339.100 violations and addressed himself only to those issues in defending the charges against him.  He contends that this lack of notice resulted in a denial of his constitutional right to due process.
An individual licensed as a broker can be subject to discipline only on the basis of grounds prescribed by statute. Procedural due process requires that the complaint specify the exact basis for any disciplinary action against the licensee.  Mueller v. Ruddy, 617 S.W.2d at 475.  The particularity of the complaint must be sufficient to enable the licensee to know the charges he must meet and to prepare his defense thereto.  Because the Commission failed to charge Sander with violating § 339.105(2) and Regulation 4 C.S.R. 250-2.080(9), he was not sufficiently able to address those infractions. Subsequent disciplinary action based upon offenses with which he was not charged effectively denied Sander notice and his right to due process.
The Director’s complaint neither cites § 590.135, RSMo Supp. 1997, generally nor cites which of the seven subdivisions of § 590.135.2 authorizes discipline for the allegations in complaint paragraph 8.
  This does not comply with the due process holding in Sander or our Regulation 1 CSR 15-3.350(2)(A)4, which codifies the holding.  Accordingly, we dismiss any allegation that Cullen’s commission of the crime of receiving stolen goods in 1996 or his conviction for such in 1997 constitutes cause to discipline him.  
Section 590.080.1(3) and (6)

In paragraph 5, the Director quotes two subdivisions in § 590.080.1, in addition to subdivision (2), that authorize discipline for any peace officer who:


(3) Has committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person;
*   *   *

(6) Has violated a provision of this chapter or a rule promulgated pursuant to this chapter.
The Director has specifically related subdivision (2) to the facts alleged in paragraphs 6, 7, and 8, but has omitted any indication as to which facts subdivisions (3) and (6) apply.  Furthermore, the Director does not allege that any of Cullen’s conduct falls under subdivisions (3) or (6).  Therefore, the only notice that the Director provides in his complaint as to what law authorizes discipline is that § 590.080.1(2) allows discipline for the facts in paragraphs 6, 7, and 8.  

Even if the complaint could be read as seeking discipline under § 590.080.1(6) for violating the regulations that the Director cites in paragraph 10, we have repeatedly refused to find cause for discipline under identical allegations because the Director had no statutory 
authority to issue the cited rules.
  Paragraph 10 contains the only citation to the Director’s rules.  Regulation 11 CSR 75-13.090(2)(A) states:

(2) As used in section 590.080.1, RSMo:  

(A) The phrase has “committed any criminal offense” includes a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.
Section (3)(C) provides:

(3) Pursuant to section 590.080.1(6), RSMo, the Director shall have cause to discipline any peace officer licensee who: 
*   *   *


(C) Has pleaded guilty to, been found guilty of, or been convicted of a criminal offense, whether or not a sentence has been imposed.
Even if we generously interpret the complaint to put Cullen on notice that his conviction violated the cited rules and that such was cause for discipline under § 590.080.1(6), we would still not find cause for discipline.  Section 590.080.1(6) does not, itself, authorize rulemaking.  It allows discipline for violation of a rule published under “this chapter.”  Rules must have statutory authority in order to be valid.
  “Only rules promulgated by an administrative agency with properly delegated authority have the force and effect of law.”
  Thus, § 590.080.1(6) allows discipline for violation of a rule only if the authority to promulgate that rule exists in Chapter 590.
The Director’s plenary rulemaking power under § 590.123.1, RSMo 2000, “to effectuate the purposes of this chapter [590, RSMo]” was repealed effective August 28, 2001.
  Since 
August 28, 2001,
 the Director has had rulemaking power regarding discipline of peace officer licenses only under § 590.030.5(1), which is specifically limited to continuing education.  Thus, as of August 28, 2001, § 590.080.1(6) allowed peace officer discipline for violation of regulations only if related to continuing education.
Eight months later, the Director filed a notice of rulemaking for his Regulation 11 CSR 75-13.090,
 which states: 
(2) As used in section 590.080.1, RSMo: 
(A) The phrase has “committed any criminal offense” includes a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.
*   *   *
(3) Pursuant to section 590.080.1(6), RSMo, the Director shall have cause to discipline any peace officer licensee who:

*   *   *
(C) Has pleaded guilty to, been found guilty of, or been convicted of a criminal offense, whether or not a sentence has been imposed. 
Because that rule purports to discipline licensees for matters unrelated to continuing education, the rule is without statutory authority.

In Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204 (Mo. banc 1990), the Missouri Supreme Court instructed that we must not apply an unauthorized regulation in a contested case because this Commission has “full authority” to resort to the statutes and reach a decision on the law as we find it.  Id. at 207.  In Missouri Dep't of Public Safety v. Dameron, 161 S.W.3d 411 (Mo. App., W.D. 2005), the court held that a guilty plea is proof that the licensee “committed any criminal offense” for purposes of § 590.080.1(2) because the Director 
construed it thusly in 11 CSR 75-13.090.  However, that case did not address § 590.080.1(6), and the court did not discuss whether there is statutory authority for Regulation 11 CSR 75-13.090. We conclude that the Director had no authority to promulgate that regulation, so we cannot apply it in this case.  Therefore, § 590.080.1(6) does not provide legal authority to discipline Cullen. 
Summary


We find no cause to discipline Cullen’s peace officer license.  


SO ORDERED on July 25, 2006.



________________________________



TERRY M. JARRETT 


Commissioner

	�Rule references are to the Missouri Supreme Court’s Rules of Civil Procedure.  Although the rules are normally applied only to court proceedings, § 536.073.1, RSMo 2000, applies the rules for taking and using depositions to our proceedings.


	�See also Missouri Supreme Court Rule 43.01.


	�The Director’s attorney noted at the deposition that Cullen was not present.  (Canaday Depo. at 4.)  The deposition notes at the beginning that it was “stipulated and agreed by and between counsel for the Plaintiffs and counsel for the Defendants” that the reporter could take the deposition in shorthand and afterwards transcribe it with the witness’ signature waived.  (Id at 3.)  However, the deposition does not list an attorney for Cullen as appearing, and Cullen states in his objections that neither he nor his attorney was present.  The Director’s attorney did not dispute this.


	�State v. Cullen, No. 396-1095FX.  Petitioner’s Exhibit 1 contains all of the circuit court records referred to in the Findings of Fact.


	�All dates refer to 2004, unless otherwise indicated.


	�Canaday Depo. at 12.


	�Resp. Ex. B.


	�Canaday Depo. Ex. 1.


	�Canaday Depo. Ex. 1.  Canaday and Edlund asked Cullen numerous other questions about the charges that Wilmes made about his conduct.  We do not set out these questions because they are not the questions that the Director charges Cullen lied about.


	�Canaday Depo. Ex. 2.


	�Section 590.080.2.  Statutory references are to the 2005 Supplement to the Revised Statutes of Missouri, unless otherwise noted.  


	�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


	�Tr. at 6 and 34.


	�“I think they state that I gave a false police report.  I’ve never given a police report.”  (Tr. at 14.)


	�Carr v. Holt, 134 S.W.3d 647, 649 (Mo. App., E.D. 2004) (citing James v. Paul, 49 S.W.3d 678, 682-83 (Mo banc 2001)).  


	�Tr. at 12.


	�Id. at 35.


	�We have previously held that we have no authority to deny a finding of discipline simply because a board considered convictions when re-issuing the license but then, years later, filed a complaint alleging the same convictions as a basis for discipline.  State Board of Registration for the Healing Arts v. Katz, No. 00-2518 HA, at 8-9 (Jan. 9, 2003).


	�Hughes v. Board of Architectural Examiners, 952 P.2d 641, 649-50 (Cal. 1998).


	�L. 1995 S.B. 387 & 289; RSMo Supp. 1997.


	�Sander v. Missouri Real Estate Comm'n, 710 S.W.2d 896, 900-01 (Mo. App., E.D. 1986).  


	�We have held that receiving stolen goods is a crime involving moral turpitude under § 590.135.2(2), RSMo Supp. 1997.  Director of Department of Public Safety v. Bailey, No. 97-003424 PO (April 29, 1998).


	�For example, Director of Public Safety v. Pemberton, No. 05-0293 PO (July 14, 2005).


	�Section 536.014, RSMo 2000.


	�United Pharmacal Co. of Mo. v. Missouri Bd. of Pharmacy, 159 S.W.3d 361, 365 (Mo. banc 2005) (quoting Psychare Mgmt. v. Dep't of Soc. Servs., 980 S.W.2d 311, 313-14 (Mo. banc 1998)).


	�Section A, H.B. 80, 92nd Gen. Assem., 1st Sess. (2001 Mo. Laws 299, 301); and Mo. Const. art. III, 29.


	�2001 Mo. Laws at 301 and 316.


	�27 Mo. Reg. 11, 883-84 (June 3, 2002).
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