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DECISION


Yolanda Cuellar is subject to discipline because she listed a social security number that had never been issued to anyone on a student enrollment application.
Procedure


On April 21, 2008, the Missouri Board of Cosmetology and Barber Examiners (“the Board”) filed a complaint seeking to discipline Cuellar.  Cuellar was served with a copy of the complaint and our notice of complaint/notice of hearing by certified mail.
  Cuellar did not file an answer.  On October 7, 2008, we held a hearing on the complaint.  Tina M. Crow Halcomb, with Walker Crow Halcomb, LLC, represented the Board.  Although notified of the time, date and location of the hearing, neither Cuellar nor anyone representing her appeared.  The matter became ready for our decision on October 28, 2008, the date the transcript was filed.

Findings of Fact

1. Cuellar holds a student cosmetology license issued by the Board.
2. Cuellar is a student at Adam & Eve College of Cosmetology, Inc., located at 214 N. Osage, Independence, Missouri, 64050 (“the school”).
3. On April 17, 2007, the Board received a student enrollment application from Cuellar and, based upon this application, issued her a student cosmetology license.  On the application Cuellar listed her social security number as 906-71-2249.
4. On January 18, 2008, the Board’s Executive Director Darla Fox received a letter from Vince McCarty, an investigator with the Missouri Department of Social Services, informing her that Cuellar was committing fraud through the use of social security numbers. Cuellar used a social security number that was issued to a male in the State of Indiana in 1987, and a second social security number, 906-71-2249, that had never been issued to anyone.
5. By letter dated January 22, 2008, Fox sent a letter to Cuellar requesting information to update the Board’s records.  Cuellar filled in the appropriate information that the Board was seeking and again listed her social security number as 906-71-2249.
6. Cuellar’s student cosmetology license was issued based on a mistake because she listed a social security number on her application that had never been issued to anyone.
Conclusions of Law 


We have jurisdiction to hear this case.
  The Board has the burden of proving that Cuellar has committed an act for which the law allows discipline.
  The Board argues that there is cause for discipline under § 329.140:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, 
RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(3) Use of fraud, deception, misrepresentation or bribery in securing any certificate of registration or authority, permit or license issued pursuant to this chapter or in obtaining permission to take any examination given or required pursuant to this chapter;

*   *   *

(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter;
*   *   *

 (11) Issuance of a certificate of registration or authority, permit or license based upon a material mistake of fact;
*   *   *

(13) Violation of any professional trust or confidence[.]
Securing License – Subdivision (3)


The Board argues that Cuellar’s use of a social security number that is not her own and has never been issued to anyone demonstrated fraud, deception, and misrepresentation in securing a permit or license.

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  Deception is the act of causing someone to accept as true what is not true.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  We agree that using a false social security number on her application to 
obtain a student license constituted fraud, deception and misrepresentation.  There is cause for discipline under § 329.140.2(3).

Violation of Law – Subdivision (6)


The Board argues that there is cause for discipline under § 329.140.2(6) for violating statutes or regulations, but failed to cite any specific statute or regulation in its complaint.  We can find cause for discipline only on the law cited in the complaint.
  There is no cause for discipline under § 329.140.2(6).
Material Mistake of Fact – Subdivision (11)


The dictionary definition of “material” is “having real importance or great consequences[.]”
  A social security number is a requirement for every application for a license.
  In some circumstances, providing a false social security number is a federal felony.
  Cuellar is subject to discipline because her student license was issued based on a material mistake of fact – that the social security number she provided was hers.  There is cause for discipline under 
§ 329.140.2(11).

Professional Trust or Confidence – Subdivision (13)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  We have noted in prior cases that lying on an application is not a special skill evidenced by licensure, but a duty of all persons to be honest.
  The Board might have shown that Cuellar violated the professional trust or confidence of any clients she worked with as a student.  But the Board provided no evidence of anything Cuellar did at the school.  There is no 
evidence of a violation of professional trust or confidence.  There is no cause for discipline under § 329.140.2(13).
Summary

There is cause for discipline under § 329.140.2(3) and (11).  There is no cause for discipline under § 329.140.2(6) or (13).

SO ORDERED on December 31, 2008.



________________________________



JOHN J. KOPP



Commissioner

�The certified mail receipt does not show a date of delivery, but it was filed in our office on May 9, 2008.


�Section 621.045, RSMo Supp. 2007.  Statutory references, unless otherwise noted, are to RSMo 2000.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 322 (11th ed. 2004).  


�Id. at 794 .  


�Sander v. Missouri Real Estate Comm’n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 765 (11th ed. 2004).


�Section 324.024  (SB 788, 94th Gen. Assembly (effective August 28, 2008)).


�42 U.S.C.A. § 408(7).  See St. John v. Ashcroft, 43 Fed. Appx. 281 (C.A.10, Okla. 2002).


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


�State Bd. of Cosmetology v. Eggers, No. 06-0483 CS (Sept. 7, 2006).
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