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)
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)
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)

AND SENIOR SERVICES, 
)




)



Respondent.
)

DECISION


This Commission dismisses the petition because it was filed too late.    

Procedure


W.L.E., L.L.C. (“WLE”) filed the petition on June 18, 2007.  On January 28, 2008, we convened a hearing on the petition.  Michael J. Schmid with Schreimann, Rackers, Francka & Blunt, L.L.C., represented WLE.  James M. McCoy represented the Department of Health and Senior Services (“the Department”).  

At the hearing, we raised the issue of our jurisdiction on our own motion, based on whether WLE timely filed the petition.
  We heard the parties’ arguments and took no evidence 
on the merits of the petition.  We left the record open for the Department to provide us with evidence relevant to timely filing.  

The Department filed an affidavit on March 5, 2008.  On March 19, 2008, WLE filed a response, which it supplemented on April 2, 2008, with an affidavit.  On April 4, 2008, the Department filed a reply to WLE’s response.  
Findings of Fact

1. WLE operated a long-term care facility.    
2. On May 31, 2007, the Department placed the notices of non-compliance (“the notices”) in certified mail, one to WLE, and the other to the facility’s administrator.  
3. WLE’s petition arrived at our office by fax on June 18, 2007, which is more than 15 days after May 31, 2007.  

Conclusions of Law


We dismiss the petition, and we do not reach the petition’s merits, if we have no jurisdiction to hear it.
  Whether we have jurisdiction depends on the preponderance of the evidence,
 which is simply the greater weight of evidence.
  That standard also applies to a decision after a hearing on the merits of the petition.
  

But because the Department relies on matters outside the pleadings and not offered at the hearing, we apply our standard for summary determination.  That standard requires the Department to establish facts, with no genuine dispute from WLE, entitling it to a favorable decision.
  Thus, we hold the Department to a higher standard of proof in this decision than if the Department had simply presented its witnesses at the hearing.  


We have jurisdiction to hear a petition appealing the notice, but such petition:

must be filed with the administrative hearing commission within fifteen days after the mailing or delivery of notice to the operator.[
]
Under such language, when notice is by mail, mailing starts the time for filing.
  Filing was on June 18, 2007.  That date represents timely filing if mailing occurred on June 1, 2007, and no earlier.
  But May 31, 2007, is the notices’ mailing date as established in the Department’s evidence.  


The Department’s evidence includes copies of documents and an affidavit.  The affidavit and exhibits are inadmissible, WLE argues, because they constitute hearsay.  But our regulation on summary determination expressly allows affidavits.
  Based on the affidavit and WLE’s complaint, the exhibits appear to be true copies of documents made as a record, and at the time, of the notices’ mailing.  Therefore, we admit into the record the Department’s exhibits and affidavit.
  


The Department’s affidavit, WLE argues, shows no personal knowledge of the events that took the notices from the Department’s office to the post office.  Those events are the subject of WLE’s affidavit.  But how the notices got into the United States mail is immaterial because of the content of the exhibits.  

The exhibits include the United States Postal Service’s certified mail receipts.  Those receipts bear (a) numbers that match the notices and (b) the United States Postal Service’s postmarks.  That evidence establishes that the notices were placed in the United States mail, and 
the date on which that event occurred,
 which are the facts material to our jurisdiction.  The Department’s evidence also renders immaterial the events that took the notices to the mail.  Indeed, our courts have stated that the advantage of a postmark “is to avoid use of affidavits and other collateral sources of proof”
 describing a journey to the mail.  


The postmarks show a mailing date of May 31, 2007.  Because mailing occurred on 
May 31, 2007, the time for appeal ended on Friday, June 15, 2007.  As of that date, WLE filed no petition with us because the petition was not “filed” until we received it.
  We received the petition on Monday, June 18, 2007, more than fifteen days after the date of mailing.  A petition filed out of time is outside our jurisdiction to hear.
  
Summary


We grant the motion and dismiss the petition.  

SO ORDERED on June 2, 2008.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�WLE filed the petition through its administrator; counsel entered no appearance until three days after the filing of the petition.  


�Regulation 1 CSR 15-3.440(3)(B)2.A(I).  


�Regulation 1 CSR 15-3.440(3)(B)2.B.  


�� HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=41d815bdced1cc82f3b9e0ae1f1afbfe&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b145%20S.W.3d%2025%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=46&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b32%20S.W.3d%20638%2cat%20641%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVlz-zSkAW&_md5=ea5c085947b1a55e4facc8e353984075" \t "_parent" �State Board of Nursing v. Berry, 32 S.W.3d 638, 641-42 (Mo. App., W.D. 2000)�.   


�Id. at 642.


�Regulation 1 CSR 15-3.440(3)(B) and § 536.073.3.  Statutory references are to RSMo 2000 unless otherwise noted.


�Section 198.039.1.  


�R.B. Indus. v. Goldberg, 601 S.W.2d 5, 7 (Mo. banc 1980).


�That mailing date would make the 15th day Saturday, June 16, 2007, which would extend the filing deadline until Monday, June 18, 2007.  Section 621.205.3.  


�Regulation 1 CSR 15-3.440(3)(B)3.B; § 536.073.3.


�Section 536.070(9) and (10).    


�Otte v. Langley's Lawn Care, 66 S.W.3d 64, 71 (Mo. App., E.D. 2001).  The Department cites other cases holding that a postmark date determines a filing date.  But those cases rely on a statute that defines a filing date by a postmark date, and we do not rely on such holdings.  


�Penn Valley Management v. Robertson, 724 S.W.2d 661, 663 (Mo. App., W.D. 1987).


�Section 621.205.1 and .3.    


�Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc 1988), cert. denied, 488 U.S. 893 (1988).  
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