Before the

Administrative Hearing Commission

State of Missouri

STEPHEN L. CROSBY,
)



)



Petitioner,
)




)


vs.

)

No. 04-0309 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Stephen L. Crosby is liable for 2002 Missouri income tax and additions as the Director of Revenue assessed, plus accrued interest.  

Procedure


Crosby filed a complaint on March 9, 2004, challenging the Director’s assessment of Missouri income tax, interest, and additions for 2002.  


This Commission convened a hearing on July 22, 2004. Crosby represented himself.  Senior Counsel Joyce Hainen represented the Director.

Findings of Fact

1. Crosby lived in Kansas City, Missouri, in 2002.
  In 2002, Crosby earned $50,426.08 from the Kansas City Star.  

2. Crosby filed a 2002 federal income tax return, reporting $0 in income.  Crosby filed as head of household and claimed exemptions for two dependents, a son and a daughter.
  

3. Crosby filed a 2002 Missouri income tax return reporting $0 in the blanks designated for income.  Crosby claimed an exemption of $3,500 as head of household, and exemptions totaling $2,400 for two dependents.  He also reported a Missouri standard deduction of $6,900 as head of household.  Because Crosby reported no income, he reported $0 in Missouri income tax. Crosby reported withholdings of $494, for which he requested a refund.  

4. On May 21, 2003, the Director issued a Notice of Proposed Changes, stating:  

INCOME
The amount claimed as federal adjusted gross 


income will be changed to $50,426.00 based on 


the federal return. 

REFUND/AMOUNT DUE
The amount claimed as overpaid 


will be changed to $0.00.  

The Director computed Crosby’s 2002 Missouri income tax as follows: 


Federal adjusted gross income
$50,426.00


Missouri adjusted gross income
50,426.00


Exemption amount
3,500.00


MO standard/itemized deduction
6,900.00


Dependent deduction
2,400.00


Total deductions
12,800.00


Taxable income
37,626.00


Total tax
2,033.00


MO tax withheld on W-2
494.00


Underpayment amount
1,539.00


Amount you owe
1,539.00



Interest
+  10.54



Additions to tax
+  76.95


Amount due
=  1,626.49


5.
On July 2, 2003, the Director issued a notice of deficiency for $1,539.00 in 2002 Missouri income tax and $76.95 in additions, plus interest.  


6.
The Director issued a notice of 10-day demand on December 17, 2003, for $1,539.00 in 2002 Missouri income tax and $76.95 in additions, plus accrued interest.  


7.
On February 11, 2004, the Director issued a Final Notice, stating that the Director had certified Crosby’s account for collection and that he owed $1,539.00 in 2002 Missouri income tax, $76.95 in additions, and $64.75 in interest, a total of $1,680.70.   


8.
The Director’s notices did not advise Crosby of his right to appeal to this Commission.  


9.
Crosby has not made any payment of his 2002 Missouri income tax, other than $494 in withholdings.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Crosby has the burden to prove that he is not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Jurisdiction


The Director does not question our jurisdiction over this case.  However, this Commission should examine its subject matter jurisdiction in each case.  Greene County Nursing & Care Center v. Department of Social Servs., 807 S.W.2d 117, 118-19 (Mo. App., W.D. 1991).  The record does not show that Crosby protested the notice of deficiency pursuant 

to § 143.631.1.  The Director issued a notice of 10-day demand pursuant to § 143.861.2 and certified Crosby’s account for collection pursuant to § 143.861.3.  Section 136.365 provides:  

[T]he director shall inform all taxpayers against whom an assessment of additional tax, interest or penalty has been issued of 

the taxpayer’s right to appeal.  Such written notification shall accompany each notice of assessment and shall set forth the time period within which the taxpayer must file an appeal, and how to proceed with the appeal should he desire.  

(Emphasis added).

Section 621.050.1 provides:  


Except as otherwise provided by law, any person or entity shall have the right to appeal to the administrative hearing commission from any finding, order, decision, assessment or additional assessment made by the director of revenue.  Any person or entity who is a party to such a dispute shall be entitled to a hearing before the administrative hearing commission by the filing of a petition 

with the administrative hearing commission within thirty days after the decision of the director is placed in the United States mail or within thirty days after the decision is delivered, whichever is earlier.  The decision of the director of revenue shall contain a notice of the right of appeal in substantially the following language:


If you were adversely affected by this decision, you may appeal to the administrative hearing commission.  To appeal, you must file a petition with the administrative hearing commission within thirty days after the date this decision was mailed or the date it was delivered, whichever date was earlier.  If any such petition is sent by registered mail or certified mail, it will be deemed filed on the date it is mailed; if it is sent by any method other than registered mail or certified mail, it will be deemed filed on the date it is received by the commission.

If a notice does not advise the taxpayer of the right to appeal, the time period for appeal does not start to run.  State ex rel. St. Louis Die Casting Corp. v. Morris, 219 S.W.2d 359 (Mo. 1949); McGraw-Edison Co. v. Curry, 485 S.W.2d 175, 179 (Mo. App., W.D. 1972).  We cannot fault Crosby for failing to appeal to this Commission earlier, when the Director’s notices did not advise him of his right to appeal.  Crosby filed the appeal within 30 days of the Director’s Final 

Notice, which informed him that his account was being certified for collection.  We have jurisdiction over Crosby’s appeal.    

II.  Motions


At the hearing, we denied Crosby’s oral motion to set aside default judgment and motion to dismiss.  (Tr. at 23-26.)  At the hearing, Crosby offered additional motions as exhibits, Petitioner’s Exhibits 6 and 7, and we took them with the case.  Petitioner’s Exhibit 6 is a motion to enter and enforce declaration of findings of fact and conclusions of law as a natural consequence of default judgment.  Crosby argues that the Director has defaulted to prove jurisdiction over him.  A Missouri resident has a duty to file a return, § 143.481, and pay Missouri income tax.  Section 143.011.  Therefore, we deny Crosby’s motion.  Petitioner’s Exhibit 7 is a motion to enter petition for declaratory judgment.  Crosby requests that this Commission declare, among other things, that the Director does not have jurisdiction over him.  As an administrative tribunal, this Commission does not have jurisdiction to make declaratory judgments.  State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).  Our statutory authority extends only to resolving the case before us.  Section 621.050.1.  In this case, the issue is a determination of Crosby’s 2002 Missouri income tax liability.  J.C. Nichols, 796 S.W.2d at 20-21.  Therefore, we deny Crosby’s motion.  


Crosby also requests that we impose a fine on the Director pursuant to § 109.180 because the Director failed to provide records as requested.  This Commission is not a court; thus, we do not have jurisdiction to impose a criminal penalty, nor do we have the authority to superintend other agencies' procedures.  Missouri Health Facilities Review Committee v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).    

III.  Crosby’s Liability

A.  Tax and Interest


Crosby protests the income tax and asserts that he is a “Sovereign Citizen” who is not subject to income tax.  Protests against income tax have been routinely rejected by the federal courts, May v. C.I.R., 752 F.2d 1301, 1302-03 (8th Cir. 1985), and this Commission.  Patana v. Director of Revenue, No. 02-1643 RI (Mo. Admin. Hearing Comm’n June 10, 2004).  In Wells v. Director of Revenue, No. RI-85-1548 (Mo. Admin. Hearing Comm’n Jan. 30, 1987), this Commission noted that such arguments “burden the tax dispute resolution system.”  Section 143.011 provides in part:  “A tax is hereby imposed for every taxable year on the Missouri taxable income of every resident.”  A Missouri resident is taxable on all income, no matter where it is earned.  Section 143.121.   Crosby has presented no evidence to meet his burden to prove that he was not a Missouri resident subject to Missouri income tax.  


The Missouri income tax is based on federal adjusted gross income.  Sections 143.111 and 143.121.1.  The Director and this Commission are not bound by the amount of federal adjusted gross income reported on the federal return or determined by the IRS.  Buder v. Director of Revenue, 869 S.W.2d 752 (Mo. banc 1994).  Crosby has not met his burden to prove that his wages of $50,426 should not be regarded as his federal adjusted gross income.  


The Director argues that there was no allowance for dependent deductions.  However, the record shows that Crosby claimed exemptions for a son and daughter on his federal and Missouri returns, and the Director allowed the exemptions pursuant to § 143.161.1.  The federal return is somewhat confusing because Crosby filed as head of household, but entered “David Crosby” in the blank on federal Form 1040, line 4, stating:  “If the qualifying person is a child but not your dependent, enter this child’s name here.”  However, Crosby also claimed David Crosby as a 

dependent on line 6c.  Crosby was evidently confused as to the federal requirements.  Because Crosby claimed David as a dependent and there is no evidence to the contrary, other than Crosby’s confusing answer on Form 1040, line 4, and Director allowed the exemption for two dependents, we allow the exemption for two dependents.   


In addition, the Director allowed Crosby the personal exemption of $3,500 as head of household, §§ 143.151 and 143.161.2, and the Missouri standard deduction for head of household.  Section 143.131.  We find no evidence that Crosby did not qualify for head of household status.  Therefore, we allow the personal exemption and standard deduction based on head of household status.  


Crosby has shown no basis for recomputing the tax that the Director determined.  Therefore, we conclude that Crosby is liable for $1,539 in 2002 Missouri income tax as the Director assessed.  Sections 143.011 and 143.111.  Interest applies as a matter of law.  Section 143.731.1.  

B.  Additions


Section 143.751 imposes an addition to tax of five percent if any part of a deficiency is due to negligence or intentional disregard of rules and regulations.  Negligence is “the failure to make a reasonable attempt to comply with state tax laws.”  Hiett v. Director of Revenue, 899 S.W.2d 870, 872 (Mo. banc 1995).  By reporting zero income on his 2002 Missouri income tax return, Crosby failed to make any reasonable attempt to comply with the state tax laws.  Crosby is liable for additions of $76.95, as the Director assessed.

Summary


Crosby is liable for 2002 Missouri income tax and additions as the Director assessed, plus accrued interest.    


SO ORDERED on December 1, 2004.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Crosby did not testify as a witness; thus, the only evidence as to his residency was the address on his federal and Missouri income tax returns.  We are reluctant to accept an address on a return as proof of Missouri residency.  However, Crosby does not argue that he was a resident of another state.  Crosby has the burden to prove that he was not a Missouri resident, and he has failed to meet that burden.  


	�The federal return is somewhat confusing because Crosby filed as head of household, but entered “David Crosby” in the blank on federal Form 1040, line 4, stating:  “If the qualifying person is a child but not your dependent, enter this child’s name here.”  However, Crosby also claimed David Crosby as a dependent on line 6c.  


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�In written argument, the Director asserts that the additions are $141.65.  This is not what the Director assessed, and there is no support for this figure in the record.  
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