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)

DECISION

Jamie Cronk and Chance Gray are not entitled to a refund of sales tax based on a casualty loss of a motor vehicle.  

Procedure

On July 17, 2004, Cronk appealed the Director of Revenue’s denial of a claim for a refund of sales tax on a motor vehicle. 

On August 2, 2004, the Director filed a motion for summary determination.  Cronk filed a response on August 12, 2004.  

Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and 

(b) entitle any party to a favorable decision.   

Findings of Fact

1. Cronk signed an application for title to a 2002 Chevrolet purchased on February 16, 2004, for $26,414, minus a trade-in of $12,817, resulting in a net price of $13,597.  The application shows Cronk and/or Eugene Cronk as the owners of the vehicle.  State and local sales tax was paid on the purchase.  

2. On April 10, 2004, a 2002 Ford was rendered a total loss as a result of damage or theft.  Gray’s insurance company paid $14,575, minus a $500 deductible, as compensation for the loss, and issued an affidavit reflecting Gray and Cronk as the owners of the vehicle.  

3. On June 29, 2004, Cronk filed a refund claim for $995.97, naming Gray and herself as the refund claimants.  Cronk based the refund claim on the loss of the 2002 Ford.   The Director denied the refund claim by letter dated July 7, 2004.  

Conclusions of Law


We have jurisdiction to hear Cronk’s petition.  Section 621.050.1.
  Cronk has the burden to prove that the law entitles her and Gray to a refund.  Sections 621.050.2 and 136.300.


Section 144.027.1 provides:

When a motor vehicle, trailer, boat or outboard motor for which all sales or use tax has been paid is replaced due to . . . a casualty loss in excess of the value of the unit, the director shall permit the amount of the insurance proceeds plus any owner's deductible obligation, as certified by the insurance company, to be a credit against the purchase price of another motor vehicle . . . which is purchased or is contracted to purchase within one hundred eighty days of the date of payment by the insurance company as a replacement motor vehicle[.] 

(Emphasis added.)  


Cronk’s complaint asserts that she bought two vehicles on February 16, 2004, and that one of them was “for” her son-in-law.
  Cronk’s response to the motion states that she purchased a car “with” her son-in-law.  Unverified statements made in a complaint, motion, or response to a motion cannot be considered as evidence.  Therefore, our Findings of Fact reflect only the limited information found in the authenticated exhibits.  Those exhibits include an application for title to a 2002 Chevrolet, showing Cronk and/or Eugene Cronk as the owners.  The insurance affidavit shows Cronk and Gray as co-owners of the 2002 Ford that was rendered a total loss.  The evidence does not clearly show that Cronk and Gray were co-owners of another vehicle purchased before the casualty loss of the 2002 Ford.  Even assuming that they were, or that they were co-owners of the 2002 Ford, § 144.027 only allows the amount of the insurance proceeds plus deductible to be a credit against the purchase price of another vehicle purchased as a replacement.  The replacement must be “due to” the casualty loss.  The statute does not allow someone to go back and claim a refund for tax paid on a vehicle that was purchased prior to the casualty loss; any such vehicle would not be a “replacement motor vehicle” “due to . . .  a casualty loss.”  Even if we take as true Cronk’s assertion that she purchased a vehicle with Gray on February 16, 2004 – whether that was the 2002 Ford or some other vehicle – § 144.027 does not allow a refund of sales tax on that purchase.  


Cronk argues that Gray is serving in the military in Iraq and will not be able to obtain tax benefits with the purchase of another vehicle.  While the Soldiers and Sailors Relief Act, 50 U.S.C.A. App. §§ 501-548, provides certain procedural protections to those who are serving in the military overseas, it does not operate to change the provisions of the State’s motor vehicle sales tax law.  Section 144.027 does not make an exception based on military service.  The 

replacement must be “due to” a casualty loss, and Cronk has made no showing of any such replacement.


Cronk also argues that an employee at the Director’s license office advised her to apply for the refund and that the replacement could be within 180 days before the loss.  While we have no reason to doubt that the license office gave erroneous information to Cronk, neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  We sympathize with Cronk and Gray’s predicament.  However, the law does not provide an exception for their circumstances, nor does it provide any authority for us to make an exception.  

Summary 


We deny the refund claim based on a casualty loss of the 2002 Ford.  


SO ORDERED on September 7, 2004.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.


	�For purposes of discussion, we assume that Gray is Cronk’s son-in-law, even though the evidence does not show their relationship.  
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