Before the

Administrative Hearing Commission

State of Missouri

CREEPY CRAWL, INC., d/b/a CREEPY
)

CRAWL,
)



)



Petitioner,
)




)


vs.

)

No. 01-1463 LC




)

SUPERVISOR OF LIQUOR CONTROL,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On August 24, 2001, Creepy Crawl, Inc., (Creepy Crawl) filed a petition appealing a decision of the Supervisor of Liquor Control that suspends Creepy Crawl’s liquor license.  The Supervisor alleges that Creepy Crawl sold intoxicating liquor to persons under the age of 21 years (minors) and allowed them to consume it on Creepy Crawl’s licensed premises.  We convened a hearing on the complaint on May 22, 2002.  Irl Baris with the Baris Law Firm represented Creepy Crawl.  Assistant Attorney General Da-Niel Cunningham represented the Supervisor.
  Our reporter filed the transcript on June 20, 2002.   

Findings of Fact

1. Creepy Crawl operates a night club under a retail liquor-by-the-drink license from the Supervisor at 412 Tucker Blvd., St. Louis, Missouri.

2. On January 19, 2001, Stephen Oliviera, Maureen Wright, and Tim Cutter were drinking beverages on the licensed premises.    

Conclusions of Law


We have jurisdiction to hear Creepy Crawl’s petition.  Section 621.045.1.
  The Supervisor has the burden to prove that the licensee has committed an act for which the law allows discipline.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  The Supervisor’s answer sets forth the grounds upon which we may find cause for discipline.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  The answer argues that Creepy Crawl’s employee sold intoxicating liquor to minors.  


Such facts, if true, show cause for discipline as follows.  Section 311.680.1 allows discipline for violating a statute:

Whenever . . . a person licensed hereunder . . . has violated any of the provisions of this chapter, the supervisor of liquor control may, warn, place on probation on such terms and conditions as the supervisor of liquor control deems appropriate for a period not to exceed twelve months, suspend or revoke the license of that person[.]

Section 311.310 provides:

Any licensee under this chapter, or his employee, who shall sell, vend, give away or otherwise supply any intoxicating liquor in any quantity whatsoever to any person under the age of twenty-one years . . . shall be deemed guilty of a misdemeanor[.]

Section 311.660(6) allows the Supervisor to:

Establish rules and regulations for the conduct of the business carried on by each specific licensee under the license, and such rules and regulations if not obeyed by every licensee shall be grounds for the revocation or suspension of the license[.]

The Supervisor’s Regulation 11 CSR 70-2.140(13) forbids permitting minors to consume intoxicating liquor:

No licensee shall permit anyone under the age of twenty-one (21) years of age to consume intoxicating liquor or three and two-tenths percent (3.2%) nonintoxicating beer upon or about his/her licensed premises.

Regulation 11 CSR 70-2.140(1) makes Creepy Crawl subject to discipline for its employees’ violations on the licensed premises:  

Licensees at all times are responsible for the conduct of their business and at all times are directly responsible for any act or conduct of any employee on the premises which is in violation of the Intoxicating Liquor Laws or the Nonintoxicating Beer Laws or the regulations of the supervisor of liquor control.

Therefore, if Creepy Crawl’s employee sold intoxicating liquor or permitted minors to consume it, Creepy Crawl is subject to discipline.    


However, the Supervisor did not show that Creepy Crawl’s employee sold intoxicating liquor or permitted minors to consume it.  Most beverages are intoxicating liquor if they contain more than 0.50 percent alcohol by volume. Section 311.020.  Beer is "intoxicating liquor" only if it also contains more than 3.20 percent alcohol by weight.  Section 312.020.  There is no evidence that Creepy Crawl’s employee supplied anyone with, or permitted anyone to consume, anything having those characteristics.  Therefore, the Supervisor has not shown that Creepy Crawl supplied minors with intoxicating liquor or permitted minors to consume intoxicating liquor.  

Summary


The Supervisor has not carried his burden of showing that Creepy Crawl is subject to discipline.  


SO ORDERED on July 16, 2002.



________________________________



WILLARD C. REINE



Commissioner

�We took Creepy Crawl’s objections to the Supervisor’s Exhibits A through H with the case.  For reasons that follow, the objections are moot.  





�Statutory references are to the 2000 Revised Statutes of Missouri.
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