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DECISION


We award $5,808.11 to Creepy Crawl, Inc. (Creepy Crawl) for its expenses in litigating Creepy Crawl Inc. v. Supervisor of Liquor Control, No. 01-1463 LC (Mo. Admin. Hearing Comm’n July 16, 2002) and this case.  We dismiss the application for attorney fees as to Creepy Crawl Inc. v. Supervisor of Liquor Control, No. 01-0058 LC (Mo. Admin. Hearing Comm’n Mar. 20, 2002).  

Procedure


On August 14, 2002, Creepy Crawl filed an application for fees and expenses that it incurred in Creepy Crawl, Inc. v. Supervisor of Liquor Control, No.01-0058 LC (Mo. Admin. Hearing Comm’n Mar. 20, 2002) (the first case), and Creepy Crawl, Inc. v. Supervisor of Liquor Control, No. 01-1463 LC (Mo. Admin. Hearing Comm’n July 16, 2002) (the second case).  On January 21, 2003, we convened a hearing on the application.  Irl B. Baris, with the 

Baris Law Firm, represented Creepy Crawl.  Assistant Attorney General Da-Niel Cunningham represented the Supervisor.  The Supervisor filed his response to the last affidavit of expenses on May 16, 2003.  

Findings of Fact

1. Creepy Crawl is a Missouri corporation that does business under a retail liquor by-the-drink license at 412 N. Tucker Street, St. Louis, Missouri.  At all relevant times, Creepy Crawl’s net worth did not exceed seven million dollars, and it did not have more than 500 employees.  

2. On March 20, 2002, this Commission issued its decision in favor of Creepy Crawl in the first case.

3. In the second case, the Supervisor charged that Creepy Crawl’s license was subject to discipline for supplying intoxicating liquor, including a “screwdriver” (a type of mixed drink) to persons under the age of 21 years (minors) and allowing them to consume it on Creepy Crawl’s licensed premises on January 19, 2001.  The Supervisor possessed no sample of any beverage sold to, or consumed by, the minors.
  

4. On March 20, 2002, the Supervisor sent an undercover investigator to Creepy Crawl’s licensed premises to procure a screwdriver for use in the hearing in the second case.  The Supervisor had the screwdriver subjected to chemical analysis.  The Supervisor did not offer those test results into evidence at the hearing.

5. On July 16, 2002, this Commission issued its decision in favor of Creepy Crawl in the second case.  We concluded that Creepy Crawl’s license was not subject to discipline because the Supervisor offered no evidence – including all items that this Commission accepted, 

rejected, or did not rule upon – that Creepy Crawl supplied intoxicating liquor to anyone on January 19, 2001.

6. The Supervisor did not appeal our decisions in either the first case or the second case.  

7. For the second case, Creepy Crawl incurred 29.3 hours of attorney time and $10.61 in expenses.  

8. In this attorney fee case, Creepy Crawl incurred 64 hours of attorney time.  

9. On August 14, 2002, Creepy Crawl filed its application for an award of the expenses it incurred in the first case and in the second case.  August 14, 2002, is more than 30 days after March 20, 2002, which was the date on which we issued our decision in the first case.  

Conclusions of Law

Section 536.087.1
 requires us to award expenses in certain circumstances:

A party who prevails in an agency proceeding . . . , brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the . . . agency proceeding, unless the court or agency finds that the position of the state was substantially justified or that special circumstances make an award unjust. 

(Emphasis added.)  

I.  Jurisdiction

The Supervisor challenges our jurisdiction to hear Creepy Crawl’s application.  Section 536.087.3 provides:

A party seeking an award of fees and other expenses shall, within thirty days of a final disposition in an agency proceeding . . . , submit to the . . . commission which rendered the final disposition . . . an application which shows that the party is a prevailing party and is eligible to receive an award under this 

section, and the amount sought, including an itemized statement from any attorney or expert witness representing or appearing in behalf of the party stating the actual time expended and the rate at which fees and other expenses are computed.  The party shall also allege that the position of the state was not substantially justified. . . .

(Emphasis added.)  Creepy Crawl cites several of that statute’s requirements as to both the first case and the second case.  

A.  The First Case


As to the first case, the Supervisor argues that the application is untimely under 

§ 536.087.3 because Creepy Crawl did not submit the application to this Commission within thirty days of our final disposition of that case.  

[T]he crucial question, here, is determining when [the non-State party] prevailed in the action, the event that started the time running for his fee application.  Section 536.087.3, RSMo, provides that a party seeking fees shall submit an application within thirty days of “a final disposition in an agency proceeding . . . .”  The award of fees is limited to parties (as defined in § 536.085) who “prevail.”  The logical conclusion is that the determination of whether a party has prevailed can only be made upon the entry of . . . final disposition of the case.  That conclusion is supported by the definition of “prevails” which is provided in § 536.087(3):  “obtains a favorable . . . decision . . . in a[n] . . . agency proceeding.” 

Werths v. Director, Div. of Child Support Enforcement, 95 S.W.3d 136, 141 (Mo. App., W.D. 2003).  Our final disposition of the first case occurred on March 20, 2002.  Creepy Crawl filed the application more than 30 days after that date.


Creepy Crawl cites this Commission’s Regulations 1 CSR 15-2.560 (rescinded Nov. 30, 2002) and 1 CSR 15-3.560, which provided:

A party may file a complaint for litigation fees and expenses as authorized by law. Such complaint shall be a separate contested case.  The complaint for fees and expenses shall be governed by [general rules for a contested case].  

(Emphasis added.)  Creepy Crawl argues that no time limit applies to this action because none appears in either of our regulations.  The regulations did not create the action.  Because this Commission is a legislative creation, we have only such power as the legislature has given us.  State Bd. of Regis'n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974).  The regulations that Creepy Crawl cites expressly refer to actions for expenses “as authorized by law.”
  They merely provided a separate contested case for such actions, as opposed to a post-decision procedure within the underlying contested case.  


Creepy Crawl argues that § 536.087.3’s time limitation is a statute of repose, not of extinguishment.  It cites Marston v. Juvenile Justice Center, 88 S.W.3d 534 (Mo. App., W.D. 2002).  In that case, the court construed § 287.430, relating to the time limit for filing a workers’ compensation claim.  The court held that the passage of the time for filing a claim extinguished the right to relief and the tribunal’s jurisdiction over the subject matter of the claim.  The court discussed the statute’s specific language to that effect.  Creepy Crawl argues a different proposition:  that the absence of such specific language from § 536.087 means that a right to expenses survives the lapse of the filing period.  

We disagree.  Marston does not hold that any administrative remedy survives the lapse of the applicable filing period, and it did not require any specific language to give that effect to the time limit.  On the contrary, the court stated that the language in § 287.430 expressed the general rule, that the lapse of a filing period ends any right to relief, which had been reversed by an intervening court of appeals decision.  The specific language was required to restore the general rule.  88 S.W.3d at 537-39.  


The Marston court stated:

One of the most fundamental tenets of administrative law is that an agency, such as the commission, has only such jurisdiction or authority as the General Assembly confers on it.  Carr v. North Kansas City Beverage Company, 49 S.W.3d 205, 207 (Mo.App.2001).  To allow the commission to extend the limitation of § 287.430 beyond two years would allow the commission to reinstate a cause of action that the General Assembly has seen fit to extinguish and to confer jurisdiction on the commission where the General Assembly has seen fit to remove it. 

Id. at 538-39.  The general rule is that where the jurisdiction of a tribunal such as this Commission exists only under certain conditions or depends upon a particular mode of application, the tribunal may not act until the required conditions occur or a party properly invokes its power.  State ex rel. Robinson v. Crouch, 616 S.W.2d 587, 592 (Mo. App., S.D. 1981).  Therefore, we dismiss the application as to the first case.  

B.  The Second Case

As to the second case, the Supervisor argues that we have no jurisdiction because Creepy Crawl’s application did not conform to the pleading requirements of § 536.087.3.  

Specifically, the Supervisor cites the application’s absence of the itemized statement from Creepy Crawl’s attorney stating the actual time expended and the rate at which fees and other expenses are computed, and the allegation that the position of the State was not substantially justified, which the statute requires.  The Supervisor raised no such defects in the petition until the hearing and addressed substantial justification in his pleading, which shows that he was clearly aware of the issues.  

The court addressed a similar situation in McMahan v. Missouri Dep’t of Social Services, Div. of Child Support Enforcement, 980 S.W.2d 120 (Mo. App., E.D., 1998):

The State next contends the trial court erred in awarding fees because these plaintiffs, one of whom is medically disabled 

and has as his only source of income a modest disability pension, and the other who works at a part-time minimum wage job, did not plead that they had a net worth of less than two million dollars.  See Section 536.085(2)(a); Melahn v. Otto, 836 S.W.2d at 528. Here again, however, the issue the State raises is one that has not been preserved for appellate review.  The State did nothing whatsoever to bring this alleged “error” to the trial court’s attention; and had they done so the problem could have easily been corrected by simply having plaintiffs amend the fee application. The State is not entitled to raise this issue for the first time on appeal.  Point denied.

Id. at 127.  Moreover, pleading before this Commission is far less strict than the standards at issue in McMahan.  Section 621.035 provides in part:

Formal procedural requirements shall not be required of any complaint filed pursuant to any provision of law relating to the administrative hearing commission, and substantial compliance with the requirements of the law relating to the administrative hearing commission shall be deemed sufficient[.]  

The application substantially complies with the requirements of § 536.087.3 as to the second case because it was timely filed, and alleges the actual lawyer time that Creepy Crawl expended and the rate at which it computed its fees.  The Supervisor has shown no prejudice to his defense.   

Therefore, we deny the motion to dismiss as to the second case.  

II.  Merits

A prevailing party in an agency proceeding is entitled to an award of attorney fees and expenses unless we determine that “the position of the state was substantially justified[.]”  Section 536.087.1; Melahn v. Otto, 836 S.W.2d 525, 528 (Mo. App., W.D. 1992).  

a.  Prevailing Party in an Agency Proceeding

Creepy Crawl qualifies as a "party" because its net worth did not exceed seven million dollars and it did not have more than 500 employees at the time the second case was initiated. Section 536.085(2)(a).  The second case was an agency proceeding because it was “an adversary 

proceeding in a contested case . . . in which the state is represented by counsel[.]”  Section 536.085(1).  Creepy Crawl prevailed because it obtained a favorable decision in the second case.  Section 536.085(3).

b.  Substantial Justification

However, “[t]he fact that the state has lost the agency proceeding . . . creates no legal presumption that its position was not substantially justified.”  Section 536.087.3.  The State has the burden to prove that its position was substantially justified. Melahn v. Otto, 836 S.W.2d 525, 529 (Mo. App., W.D. 1992). 

A substantially justified position is not necessarily correct, or even highly justified, but must be in good faith, have a clearly reasonable basis in fact and law, and be capable of being reached by a reasonable person.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 903 (Mo. App., W.D. 1997).  Section 536.087.3 provides in part:

Whether or not the position of the state was substantially justified shall be determined on the basis of the record . . . which is made in the agency proceeding . . . for which . . . expenses are sought, and on the basis of the record of any hearing . . . to determine whether an award . . . should be made[.]

Under that statute, the Supervisor must show substantial justification for his position in the second case in the records made in the hearings in this second case and in this case.

In the second case, the Supervisor sought to discipline Creepy Crawl’s liquor license under provisions of law forbidding the supply of intoxicating liquor to minors and allowing them to consume it on Creepy Crawl’s licensed premises.  “Intoxicating liquor” is defined by statute to include only beverages containing more than 0.50 percent alcohol by volume.  Sections 311.020 and 312.020.  The Supervisor had the burden of proving his charge by a preponderance of the evidence, as is the norm in license discipline cases.  State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).

As we have repeatedly stated in our decisions, when a percentage of alcohol is an element of the violation alleged, the Supervisor must prove that element.  State v. Patton, 336 S.W.2d 726, 728 (Mo. App., Spr. 1960).
  

[I]t was the duty of the State to prove the defendant guilty beyond a reasonable doubt by showing that the alcoholic content of the beer, which appellant is charged with furnishing the minors, falls within the range of alcoholic contents specified by the statute.  The evidence must show that the liquor so furnished the minors by defendant contained in excess of [the statutorily prescribed] alcohol by weight. 

Id. at 729.  If the Supervisor has no evidence of alcohol content, he has no serious basis for a charge based on alcohol content.  

Nevertheless, at the hearing on the second case, the Supervisor offered no evidence of alcohol content.  For that reason, the record of the second case does not show substantial justification for the Supervisor’s position.  The Supervisor argues that the exhibits he offered, but on which we did not rule, supported his position.
  That argument has no serious basis in fact.  Such exhibits included:  

· documents required by law to be closed records
  

· driving records that show the minors’ birth dates

· court records showing that the minors were charged with violations of municipal ordinances of “minor drinking liquor” and “minor consuming intoxicating liquor,”
 but which did not show that they pleaded guilty to those charges

The Supervisor makes no argument as to how any of those exhibits shows the alcohol content of any beverage, and we conclude that they do not.  


The Supervisor cites nothing in the hearing in this case that substantially justifies the Supervisor’s position.  Creepy Crawl testified that it settled a disciplinary action by the City of St. Louis, though it was not guilty of any violation.  The Supervisor introduced a document in which the Supervisor’s inspector reports that the minors said that they were drinking “screwdrivers” and a beverage “believed by us to be beer,” and that they “admitted to consuming intoxicating liquor.”  Even if we believed that the minors used the term “intoxicating liquor,” such reports present no reasonable basis to believe that the minors actually knew the percentage of alcohol in any beverage, or that such statement could be used for that purpose in a contested case.  State v. Patton, 297 S.W.2d 19, 20-21 (Mo. App., Spr. 1956), rev’d on other grounds, 308 S.W.2d 641 (Mo. banc 1958).  

Nothing that the Supervisor produced in the second case or in this case shows that the Supervisor had a reasonable factual basis, in support of his allegations that minors were supplied with and consumed intoxicating liquor, to substantially justify his position.  Even if everything that the Supervisor produced in the second case and in this case were admitted into evidence in the second case without rebuttal, he could not have proven the charges he made in that proceeding.  Therefore, the Supervisor has not carried his burden of proving that his position in the second case was substantially justified.  We conclude that the Supervisor’s position in the 

second case was not substantially justified and that Creepy Crawl is entitled to an award of its litigation expenses.  

c.  Amount


Section 536.085(4) provides in part:

The amount of fees awarded as reasonable fees and expenses shall be based upon prevailing market rates for the kind and quality of the services furnished, except that . . . attorney fees shall not be awarded in excess of seventy-five dollars per hour unless the court determines that a special factor, such as the limited availability of qualified attorneys for the proceedings involved, justifies a higher fee[.]

(Emphasis added.)  “Reasonable” means “being or remaining within the bounds of reason : not extreme : not excessive . . . MODERATE[.]”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1892 (unabr. 1986).  The courts consider this Commission to be an expert “on the matter of the reasonable value of legal services rendered[.]”  Colony-Lobster Pot Corp. v. Director of Revenue, 770 S.W.2d 705, 708 (Mo. App., W.D. 1989).  


Creepy Crawl claims that a special factor supports an award of attorney fees greater than $75 per hour.  We disagree.  In discussing the corresponding provision in the federal system, the United States Supreme Court has stated:

[T]he “special factor” formulation suggests Congress thought that $75 an hour was generally quite enough public reimbursement for lawyers’ fees, whatever the local or national market might be.  If that is to be so, the exception for “limited availability of qualified attorneys for the proceedings involved” must refer to attorneys “qualified for the proceedings” in some specialized sense, rather than just in their general legal competence.  We think it refers to attorneys having some distinctive knowledge or specialized skill needful for the litigation in question—as opposed to an extraordinary level of the general lawyerly knowledge and ability useful in all litigation.  Examples of the former would be an identifiable practice specialty such as patent law, or knowledge of foreign law or language.  Where such qualifications are necessary and can be obtained only at rates in excess of the $75 cap, reimbursement above that limit is allowed.

Pierce v. Underwood, 487 U.S. 552, 572, 108 S. Ct. 2541, 2554 (1988).  With all due respect to counsel in these cases, Creepy Crawl’s defense in the second case required no specialized knowledge or skill beyond that which every lawyer should possess.  Therefore, we award attorney fees at the rate of $75 per hour.  


In the second case, Creepy Crawl incurred 29.3 hours in lawyer time.  At $75 per hour, the attorney fee amount is $2,197.50.  It incurred expenses in the second case in the amount of $10.61.  The total for the second case is $2,208.11.  

In addition, the cost of this action is an allowable expense.  Hernandez v. State Bd. of Regis'n for the Healing Arts, 936 S.W.2d 894, 901-02 (Mo. App., W.D. 1997).  Creepy Crawl incurred 64 hours of attorney time in this action.  Those hours also related to expenses in the first case, which we have no jurisdiction to award.  However, our experience is that preparation for two cases presents certain economies that reduce the cost of both, so that the application for the fees in the second case represents more than half of the hours incurred in this case.  We apportion 48 hours to the second case.  At $75 per hour, the attorney fee amount is $3,600.  

The total of the amounts for the second case and this case is $5,808.11.  Therefore, we award Creepy Crawl $5,808.11.  

Summary


We dismiss the application as to the first case.  We award $5,808.11 to Creepy Crawl for its expenses in the second case and this case.  


SO ORDERED on May 27, 2003.



________________________________



KAREN A. WINN



Commissioner

�The police officer who investigated the second case poured out the beverages that were alleged to be intoxicating liquor; the same happened in the first case.  


	�Statutory references are to the 2000 Revised Statutes of Missouri.


�Other actions for litigation expenses include those set forth at § 536.021.9, § 536.025.10, and § 136.315.  


�As we have also repeatedly stated in our decisions, alcohol content is susceptible of proof in several ways.  Chemical analysis of a sample is one way to prove alcohol content.  State v. Patton, 308 S.W.2d 641, 646 (Mo. banc 1958).  Under State v. Patton, 336 S.W.2d 726, 728 (Mo. App., Spr. 1960), the Supervisor may also prove alcohol content through evidence of the type of beverage the seller actually sold or was licensed to sell at the time of the purchase.  A description of alcohol content written on the container or label may prove alcohol content under 


§§ 311.325, 312.407, and 312.310.2.  See also Moore v. Director of Revenue, 811 S.W.2d 848 (Mo. App., S.D. 1991).  None of this did the Supervisor even offer at the hearing.  





�At the hearing on the second case we took Creepy Crawl’s objections to the Supervisor’s Exhibits A through H with the case.  In our decision, we held that the objections were moot because the Supervisor had offered no evidence of alcohol content.  





�Without compromising our duty to keep those records closed, we believe it safe to state that a reviewing court’s in camera examination of the closed records will reveal no evidence to support the Supervisor’s charges.   


�Those records contain allegations of various conduct, but no evidence of any conduct, except one minor’s guilty plea to a reduced charge of littering on public property.  The Supervisor offered no certified copy of any of the ordinances at issue.  Consumer Contact Co. v. State Dep’t of Revenue, 592 S.W.2d 782, 785 (Mo. banc 1980).  
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