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MISSOURI REAL ESTATE COMMISSION,
)



)



Petitioner,
)




)


vs.

)

No.  12-1494 RE



)

PATTI CRAWFORD,
)




)



Respondent.
)

DECISION

After reconsideration, we grant the Missouri Real Estate Commission’s (“MREC”) motion for default decision (“the motion”).  
Procedure

On August 10, 2012, the MREC filed a complaint seeking to discipline Patti Crawford’s license as a real estate salesperson.  After numerous attempts to serve Crawford by certified mail and personal service, we granted the MREC’s motion for service by publication.  In accordance with § 506.160.3,
 publication took place on January 24, January 31, February 7, and February 14, 2013.  The notice of publication states that unless Crawford filed an answer or other pleading, or otherwise appeared to defend against the complaint within 45 days after the date of first publication, a default decision might be entered against her under the authority of § 536.063(6).  
The MREC filed the motion on March 13, 2013.  We denied the motion on March 15, 2013.  The MREC filed a motion to reconsider on March 21, 2013.
Analysis
In its motion, the MREC cites § 536.063(6), which states:

When a holder of a license, registration, permit, or certificate of authority issued by the division of professional registration or a board, commission, or committee of the division of professional registration against whom an affirmative decision is sought has failed to plead or otherwise respond in the contested case and adequate notice has been given under section 536.067 upon a properly pled writing filed to initiate the contested case under this chapter, a default decision shall be entered against the licensee without further proceedings.  The default decision shall grant such relief as requested by the division of professional registration, board, committee, commission, or office in the writing initiating the contested case as allowed by law.

(Emphasis added).  Crawford has been given notice as required by law, and she has failed to plead or otherwise respond in this case.  
In our order denying default decision, we found that Counts II and III were properly pled and that Count I was not properly pled because it did not address the exception to licensure for property management in § 339.010.7(5).  In its motion to reconsider, the MREC argues that its complaint was properly pled because it meets the requirements of 1 CSR 15-3.350; § 339.010.7(5) is an affirmative defense that the MREC was not required to plead, and the conduct alleged in its complaint does not fit within the exception of § 339.010.7(5).  Upon reconsideration, we determine that Count I was “properly pled.”

Our regulation 1 CSR 15-3.350(2)(A) requires a complaint to set forth:

3. Any fact supporting the relief that the agency seeks, including any conduct that a licensee has committed that is cause for discipline, with sufficient specificity to enable the licensee to address the charge at hearing; and

4. Any provision of law that allows discipline for such facts.

In addition, the Missouri Court of Appeals has described the required degree of specificity for the agency’s factual allegations:

The specificity of charges could be at essentially three levels.  The most general is simply a statement that the accused has violated one or more of the statutory grounds for discipline without further elaboration, i.e., he has been grossly negligent.  Such an allegation is insufficient to allow preparation of a viable defense.  The second level involves a greater specificity in setting forth the course of conduct deemed to establish the statutory ground for discipline.  The third level involves a degree of specificity setting forth each specific individual act or omission comprising the course of conduct.  Due process requires no more than compliance with the second level.

Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 539 (Mo. App., E.D. 1988) (citations omitted).  

Count I of the MREC’s complaint in this case sets forth conduct allegedly committed by Crawford that could be considered the unlicensed practice of real estate and not covered by the exception set forth in § 339.010.7(5).  For example, it alleges that Crawford received, deposited, and endorsed rental checks for properties that were not her own.  The MREC argues that the statutory exception “does not permit an unlicensed manager to receive payments made out to her as agent for another, endorse checks, and deposit them into a bank account controlled by her.”  Suggestions in Support of Petitioner’s Motion to Reconsider Order Denying Default Decision at 9.  This is no doubt a correct statement, but such specific conduct is not alleged in Count I.  Nevertheless, this portion of the complaint is adequate to put Crawford on notice of the conduct and disciplinary charge against which she must defend.  It therefore meets the requirements in our regulation as well as the due process requirements set forth in Duncan.  
In addition, we must consider that:
the provisions of Chapter 339 are for the protection of the public and are an exercise of the police power of the state, and, therefore, plaintiff, who seeks shelter under an exemption provision of said 
Chapter, must present a clear case, free from all doubt, as such provision, being in derogation of the primary purpose of the Real Estate Agents and Brokers Law, must be strictly construed against the person claiming the exemption and in favor of the public. 33 Am.Jur., Licenses, Sec. 38, pp. 363—364.
Gilbert v. Edwards, 276 S.W.2d 611, 616-17 (Mo. App. 1955), quoted in Miller Nationwide Real Estate Corp. v. Sikeston Motel Corp., 418 S.W.2d 173, 177 (Mo. 1967).
We determine that the MREC properly pled Count I in the complaint.  
Conclusion

We grant the MREC’s motion for reconsideration.  We enter a default decision in favor of the MREC.  We cancel the hearing.

SO ORDERED on March 29, 2013.



________________________________



KAREN A.  WINN 



Commissioner

	� RSMo 2000.  Statutory citations are to RSMo. Supp.  2012, unless otherwise noted.
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