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ANGELA MARIE CRAIG,
)



)



Petitioner,
)




)


vs.
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)
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)




)
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)

DECISION 


Angela Marie Craig is entitled to sit for the licensed practical nursing examination and receive a probationary license if she passes the examination.  We modify the terms of the probation, as set forth in this decision, and shorten the term of probation to one year.    

Procedure


On June 21, 2004, the State Board of Nursing (“the Board”) issued a decision granting Craig’s application to take the licensed practical nursing examination, but imposing conditions of probation if she passes the examination.  On July 16, 2004, Craig filed a complaint appealing the Board’s decision.    


This Commission convened a hearing on the complaint on October 4, 2004.  Craig represented herself.  Assistant Attorney General Loretta L. Schouten represented the Board.  Our reporter filed the transcript on November 4, 2004.  

Findings of Fact

The Incident 


1.  On September 19, 2001, Craig was a passenger in a vehicle that she had rented, and Bryant Weaver was driving.  Weaver was her boyfriend at the time, but she had only known him for a short time.  Weaver and Craig lived in the St. Louis area.  Weaver had invited Craig to go on a trip with him, and he informed Craig that he was going to pick up some drugs while they were there.  


2.  A City of Eureka police officer stopped the vehicle traveling eastbound on I-44 because it was following another vehicle too closely.  The officer noticed the smell of raw marijuana in the vehicle.  Upon searching the vehicle, the officer found 76 pounds of raw marijuana in the trunk.   The officer also found $1,500 cash on Weaver’s person and $482 cash on Craig’s person.  


3.  Craig and Weaver were arrested and charged with possession of a controlled substance with intent to deliver.  Craig pled guilty to the charge.  The court suspended the imposition of sentence and placed Craig on probation, which she has completed.
  Craig submitted to random drug tests as part of her probation and never tested positive for illegal substances.  

Craig’s Life Since the Incident


4.  Since the incident of September 19, 2001, Craig has taken steps to embrace a new moral code and change her life.  She completed the REACT program as required by the court.  She broke off her relationship with Weaver and no longer associates with people who do drugs 

or deal drugs.  Craig has not used marijuana since 1998.  Craig no longer does drugs, drinks alcohol, or goes to clubs.  She has gone to college for licensed practical nurse training and is currently taking “bridge” classes to transition to a college program to become a registered nurse.  Craig attends church twice a week and volunteers with the children at her church.  


5.  Craig is currently a certified nursing assistant and is employed by a family as a private home health caregiver for an elderly lady.  Craig works two 24-hour shifts each week, plus an additional shift each week for 8-16 hours.  


6.  Craig’s life is currently focused on work, college, church, and raising her 14-year-old son.  


7.  Craig’s current employment as a private home health aide includes giving narcotic medications.  Her supervisor is a certified nursing assistant.  Craig is required to work nights and weekends.  


8.  Craig plans to work in home health care as a licensed practical nurse and also hopes to work at a hospital in order to gain experience.  

Craig’s Application and the Board’s Terms of Probation


9.  Craig completed an application to take the examination for licensure as a licensed practical nurse.  


10.  On June 21, 2004, the Board issued a letter granting Craig’s application to take the examination.  However, the Board stated that if Craig passed the examination, she would receive  a probated license for three years with the following conditions:  

I.  MEETINGS WITH THE BOARD

Licensee shall appear before the Board, on at least one occasion, at the Board’s regular winter and/or summer meeting(s), or, as designated by the Board, shall meet with a member of the Board’s professional staff within a period of six (6) weeks prior to the Board’s regular winter and/or summer meeting(s).  

Failure to appear for a meeting at such time and place as required by the Board, after notification of a required meeting or failure to submit required documentation by the due date, shall constitute a violation of Licensee’s discipline.  

II.  REQUIREMENTS REGARDING EMPLOYMENT: 

A.  Licensee shall cause an evaluation form from each and every employer to be submitted to the Board six (6) weeks prior to the Board’s regular winter and summer meetings.  The evaluation form shall be completed by Licensee’s supervisor within a four (4) week period prior to the date it is due.  If Licensee ends employment with an employer, Licensee shall, in addition, cause a final evaluation form from that supervisor to be submitted to the Board within a six-week period following the last day of employment.  

B.  The evaluation shall be an evaluation of Licensee’s job performance using a form prescribed by the Board and shall be sent by the supervisor addressed to:  State Board of Nursing, P.O. Box 656, Jefferson City, Missouri 65102.  

C.  If Licensee is not employed at any time during the period of discipline, Licensee shall instead submit six (6) weeks prior to the Board’s regular winter and summer meetings, an affidavit signed before a notary public stating the period(s) of unemployment.  

D.  Licensee shall execute any release or provide any other authorization necessary for the Board to obtain records of Licensee’s employment during the period covered by this agreement.  

E.  Licensee shall keep the State Board of Nursing informed of his current place of employment or of any changes in his place of employment by notifying the Board within ten (10) working days of such a change.  

F.  Licensee may not serve on the administrative staff, as a member of the faculty, or as a preceptor at any accredited school of professional or practical nursing.  

G.  Licensee shall not administer controlled substances.  

H.  Licensee shall only work as a nurse at a facility where there is on-site supervision by another nurse or physician.  

I.  Licensee shall not work for a temporary employment agency. 

J.  Licensee shall not work night or evening shift.

K.  Licensee shall not work in home health care or durable medical equipment.  

III.  REQUIREMENTS REGARDING CHEMICAL DEPENDENCY TREATMENT AND REHABILITATION:  

A.  Licensee shall, within six (6) weeks from the effective date of this agreement, undergo a thorough evaluation for chemical dependency performed by a licensed chemical dependency professional.  Licensee shall have the chemical dependency professional mail the results of the evaluation directly to the State Board of Nursing, P.O. Box 656, Jefferson City, Missouri 65102 within ten working days after the evaluation is complete.  Each written evaluation shall include a description of the tests performed and test results, discussion of relevant clinical interview findings/interpretations, specification of DSM IV diagnosis/es, and discussion of appropriate treatment recommendations/plan.  If there is no diagnosis requiring treatment, this should be specified in the evaluation.  Licensee shall follow any recommendations for treatment made by that chemical dependency professional.  Licensee shall comply with Paragraphs B through J if treatment is recommended.  If the chemical dependency professional determines that treatment is not recommended, Licensee shall execute a release so that the Board can obtain the evaluation and supporting documents.  If treatment is not recommended, Paragraphs D through I do not apply to Licensee.  Licensee shall show this agreement to the chemical dependency professional before the evaluation is performed.  

B.  The chemical dependency professional shall submit to the Board evidence that he or she is licensed or certified in the treatment of chemical dependency.  

C.  If treatment is recommended, Licensee shall execute a medical release or other appropriate release which shall remain in effect for the entire period covered by this agreement authorizing the State Board of Nursing to obtain records of Licensee’s treatment for chemical dependency.  Licensee shall not take any action to cancel this release.   Licensee shall take any and all steps necessary to continue the release in effect and shall provide a new release when requested.  

D.  Licensee shall cause a letter of ongoing treatment evaluation from the chemical dependency professional to be submitted to the 

Board six (6) weeks prior to the Board’s regular winter and summer meetings.  

(1) The letter shall include an evaluation of Licensee’s current progress and status related to the treatment recommendations/plan and Licensee’s current prognosis and treatment recommendations/plan.  

(2) The letter shall be sent by the chemical dependency professional addressed to:  State Board of Nursing, P.O. Box 656, Jefferson City, Missouri 65102.  

E.  If the treatment of Licensee is successfully completed at any time during the period covered by this agreement, Licensee shall cause the chemical dependency professional to submit a letter of final evaluation/summary which includes a statement that Licensee has successfully completed treatment and indicates whether Licensee should continue in a 12-step program.  If continuance in a 12-step program is recommended, Licensee shall comply with terms of documentation as outlined in Paragraph F.  

F.  Licensee shall submit evidence of weekly (or recommended) attendance at Alcoholics Anonymous, Narcotics Anonymous, or other support group meetings to the Board six (6) weeks prior to the Board’s regular winter and summer meetings.  The documentation shall be on forms provided by the Board and shall include the date, time, and place of the meeting and shall bear a signature or abbreviated signature of another person verifying attendance.  

G.  During the disciplinary period, Licensee shall abstain completely from the use or consumption of alcohol.  The presence of any alcohol whatsoever in a biological fluid sample shall constitute a violation of Licensee’s discipline.  

H.  During the disciplinary period, Licensee shall abstain completely from the personal use or possession of any controlled substance or other drug for which a prescription is required unless that use of the drug has been prescribed by a person licensed to prescribe such drug and with whom Licensee has a bona fide relationship as a patient.  Upon request, Licensee shall execute a medical release authorizing the Board to access all records pertaining to Licensee’s condition, treatment, and prescription maintained by the health care professional that prescribed the controlled substance.  The presence of any controlled substance whatsoever in a biological fluid sample for which Licensee does 

not hold a valid prescription shall constitute a violation of Licensee’s discipline.  

I.  Licensee shall inform any professional preparing a prescription for Licensee that Licensee is chemically dependent.  

J.  Licensee shall provide the Board with documentation of any prescription upon request.  

IV.  GENERAL REQUIREMENTS

A.  Licensee shall meet with the Board or its representatives at such times and places as required by the Board after notification of a required meeting.  Failure to appear for a meeting at such time and place as required by the Board shall constitute a violation of Licensee’s discipline.  

B.  Licensee shall immediately submit documents showing compliance with the requirements of this agreement to the Board when requested.  

C.  Licensee shall inform the Board within ten (10) days of any change of home address or home telephone number.  

D.  Licensee shall not violate the Nursing Practice Act, Chapter 335, RSMo, and shall not allow his [or her] license to lapse.  

E.  The terms of discipline apply even if Licensee places his [or her] license on inactive status.  

F.  If Licensee fails to comply with the terms of this agreement, in any respect, the Board may impose such additional or other discipline which it deems appropriate.  

Conclusions of Law


As an alternative to refusing to issue a license, the Board may issue a license subject to probation.  Section 620.149.1.
  The Board may issue a probated license for reasons that also serve as a basis for seeking disciplinary action against a license.  Section 620.149 provides:


1.  Whenever a board within the division of professional registration, including the division itself when so empowered, may 

refuse to issue a license for reasons which also serve as a basis for filing a complaint with the administrative hearing commission seeking disciplinary action against a holder of a license, the board, as an alternative to refusing to issue a license, may, at its discretion, issue to an applicant a license subject to probation.  


2.  The board shall notify the applicant in writing of the terms of the probation imposed, the basis therefor, and the date such action shall become effective.  The notice shall also advise the applicant of the right to a hearing before the administrative hearing commission, if the applicant files a complaint with the administrative hearing commission within thirty days of the date of delivery or mailing by certified mail of written notice of the probation.  If the board issues a probated license, the applicant may file, within thirty days of the date of delivery or mailing by certified mail of written notice of the probation, a written complaint with the administrative hearing commission seeking review of the board’s determination.  Such complaint shall set forth that the applicant or licensee is qualified for nonprobated licensure pursuant to the laws and administrative regulations relating to his or her profession.  Upon receipt of such complaint the administrative hearing commission shall cause a copy of such complaint to be served upon the board by certified mail or by delivery of such copy to the office of the board, together with a notice of the place of and the date upon which the hearing on such complaint will be held.  Hearings shall be held pursuant to chapter 621, RSMo.  The burden shall be on the board to demonstrate the existence of the basis for imposing probation on the licensee.  If no written request for a hearing is received by the administrative hearing commission within the thirty-day period, the right to seek review of the board’s decision shall be considered waived.  


3.  If the probation imposed includes restrictions or limitations on the scope of practice, the license issued shall plainly state such restriction or limitation.  When such restriction or limitation is removed, a new license shall be issued.  

(Emphasis added.)


When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  


This Commission has jurisdiction to determine whether a basis exists for imposing probation on an applicant’s license to practice as a licensed practical nurse.  Section 620.149.2.  

The Board has the burden to show that a basis exists for imposing probation on the licensee.  Id.  Craig asserts that she should receive a license without probation if she successfully passes the examination. 


Section 335.066.1 and .2(2) provide: 

1.  The board may refuse to issue any certificate of registration or authority, permit or license required pursuant to sections 335.011 to 335.096 for one or any combination of causes stated in subsection 2 of this section. . . .  

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   * 

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.] 

The word “may” in § 335.066.1 and 620.149.1 means discretion, not a mandate.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).   Therefore, the imposition of probationary terms on Craig is allowed, due to her crime, but is not required.  We may exercise the same degree of discretion that the Board exercised.  Id. at 614-15.


Section 195.211.1 provides: 

Except as authorized by sections 195.055 to 195.425 and except as provided in section 195.222, it is unlawful for any person to distribute, deliver, manufacture, produce or attempt to distribute, deliver, manufacture, or produce a controlled substance or to possess with intent to distribute, deliver, manufacture, or produce a controlled substance.  

Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)). 


The Board alleges that possession of a controlled substance with intent to deliver is an offense reasonably related to the qualifications, functions or duties of a licensed practical nurse.  We agree because those duties include administering medications.  Section 335.016(9), RSMo Supp. 2003.


The Board also asserts that Craig’s crime involved moral turpitude.  We agree that the crime consists of actions that are contrary to the accepted and customary rule of right and duty between individuals in society.  Craig pled guilty to an offense involving moral turpitude.   


Although the qualifications of a licensed practical nurse include good moral character, 

§ 335.046.2, the Board does not specifically allege that Craig’s crime indicates that she lacks good moral character.  “Good moral character” is honesty, fairness, and respect for the rights of others and for the laws of the state and nation.  Hernandez v. State Bd. of Regis’n for the Healing Arts, 936 S.W.2d 894, 899 n.1 (Mo. App., W.D. 1997).  Even if we considered the Board to have raised the issue of good moral character in relation to the crime, bad conduct and a 

guilty plea cannot preclude an applicant from demonstrating that she has rehabilitated herself, unless the statutes on licensure provide otherwise.  State Bd. of Regis’n for the Healing Arts v. De Vore, 517 S.W.2d 480, 484 (Mo. App., K.C.D. 1974).  We consider factors such as the nature and seriousness of the original conduct, the nature of the crimes pled guilty to, the relationship of the offenses to the profession for which licensure is sought, the date of the conduct and guilty pleas, the conduct of the applicant since then and since any release from imprisonment or probation, the applicant’s reputation in the community, and any other evidence relating to the extent to which the applicant has repented and been rehabilitated.  Id.; Newman v. Director of Dep’t of Public Safety, No. 95-002538 PO (Mo. Admin. Hearing Comm’n Mar. 21, 1996).


Craig’s crime is serious, and it involved a large quantity of marijuana.  On the other hand, we believe that she became involved in this incident only through her relationship with Weaver, and she did not take action on her own to transport or deal in drugs.  We note that the crime is closely related to the nursing profession because Craig would have access to controlled substances as part of that profession.  The incident is also fairly recent, having occurred slightly more than three years ago.  On the other hand, Craig has successfully completed probation and has had no other incidents since that time.  We believe her testimony that she has broken off her relationship with Weaver and no longer associates with the type of people who deal in drugs.  Her life is very busy due to work, school, church, and raising her son.  

The purpose of the licensing laws is not to punish people, but to protect the public. Wasem v. Missouri Dental Bd., 405 S.W.2d 492, 497 (Mo. App., St.L. 1966).  Therefore, probationary restrictions should not be punitive, but should have some rational purpose to prevent harm to the public.  Craig has never been charged with misappropriating drugs from an employer, and the Board alleges no incidents arising from her employment.  Although Craig 

admitted to using marijuana until 1998, the Board has only relied on her criminal record, and not her past drug use, as a justification for imposing probation.  


We conclude that some form of probation of Craig’s license would be justified, due to the seriousness of her crime, the fact that it was fairly recent, and the fact that the nursing profession would allow her ready access to controlled substances.
  This Commission has previously concluded that we have the authority to modify the terms of probation that a licensing agency has imposed.  Portalatin v. State Bd. of Nursing, No. 03-1413 BN (Mo. Admin. Hearing Comm’n Nov. 4, 2003).  We do not repeat that analysis here.  


Some of the employment restrictions that the Board has imposed are counter to allowing Craig to lead a productive life and establish a livelihood for herself and her son.
   Therefore, we modify the terms of the probation by eliminating the employment requirements stated in Section II, paragraphs G through K, which would have restricted Craig from administering controlled substances, working in home health, working nights and evenings, and working for a temporary employment agency, and would have required on-site supervision.  All of these factors could interfere with her ability to practice in her profession and in fact would make it impossible for her to keep her current home health care job.  If Craig passes the examination, she shall comply with the conditions of probation as set forth by the Board, other than Section II, paragraphs G through K.  Further, we shorten the term of probation to one year so that Craig may proceed onward with her profession if she meets the requirements.  

Summary 


Craig is entitled to sit for the licensed practical nursing examination and receive a probationary license for a period of one year if she passes the examination, under the conditions set forth in this decision.  


SO ORDERED on December 15, 2004.



________________________________



KAREN A. WINN 



Commissioner

	�Because the court suspended the imposition of sentence and Craig has completed probation, we close and seal Respondent’s Exhibit 6, which is a copy of the court’s judgment and sentence, and we do not consider it.  Section 610.105, RSMo 2000.  However, Craig testified as to the disposition of the case; thus, there was evidence independent of the closed record.  


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.


	�We would address the issue of the truthfulness of certain of Craig’s statements regarding the circumstances of the incident, but the Board’s answer relied on the crime, and not a general lack of honesty, as the basis for denial.  





	�The Board raises no argument that Craig does not meet the educational and training requirements for licensure.  Section 335.046.2.  
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