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)

SHERILYN K. CRAFTON,
)




)
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)

DECISION 


Sherilyn K. Crafton is subject to discipline because she acquired controlled substances without a physician’s orders, did not properly document the administration of medications to patients, and tested positive for morphine.
Procedure


The State Board of Nursing (“Board”) filed a complaint on May 4, 2010, seeking this Commission’s determination that cause exists to discipline Crafton’s registered professional nurse (“RN”) license.  Crafton did not file an answer.

The Board served Crafton with a request for admissions on July 7, 2010.  Crafton did not respond to the request.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.


This Commission convened a hearing on the complaint on October 26, 2010.  Tina M. Crow Halcomb represented the Board.  Crafton did not appear and was not represented by counsel.


The matter became ready for our decision on October 26, 2010, the date the transcript was filed.

Findings of Fact

1. Crafton is licensed by the Board as an RN.  This license was current and active at all relevant times.

Count I
2. Crafton was employed as an RN at Barnes Jewish Hospital (“BJC”) in St. Louis, Missouri.
3. Crafton acquired morphine,
 Percocet, oxycodone,
 and fentanyl
 from the pharmacy without orders from a physician.
4. Crafton failed to document all medication administered.

Count II

5. Crafton was employed as an RN at St. John’s Mercy Medical Center (“St. John’s”) in St. Louis, Missouri.
6. After noticing a discrepancy between medications dispensed to Crafton by the pharmacy and the medications charted as administered to patients by Crafton, she was asked to submit to a drug test.
7. On May 17, 2009, Crafton tested positive for morphine, Valium, and Vicodin.
8. On May 27, 2009, Crafton tested positive for Valium and Vicodin.

Conclusions of Law

The Board’s Evidence

The Board’s entire evidence in this case consists of two exhibits.  Exhibit 2 consists of the request for admissions served upon Crafton by the Board.  Exhibit 1 is an affidavit from the Board’s executive director, with attached records.  The affidavit states, inter alia:

2.  I am employed by the Missouri State Board of Nursing in Jefferson City, Missouri (hereinafter “Board”).  I serve as the Executive Director.  Attached hereto are 64 pages of records from the Board, which reflect records kept by the Board regarding Sherilyn Crafton.


Attached to the affidavit are two investigative reports from the Board.  They contain several interviews with witnesses that could have appeared at the hearing and letters (some unsigned) from potential witnesses.  These investigative reports also contain medical records with unredacted patient names.  Finally, they also contain drug test results that cannot be used by this Commission.  For example, the drug test results labeled “Exhibit 4” to the second investigative report contained in Petitioner’s Exhibit 1 state:
The specimen was tested for the following drugs:

Test Results: Positive

The section that was to contain the drugs for which the specimen was tested is blank.  Therefore, these documents alone, without the assistance of witness testimony, are useless.

Section 536.070(10)
 allows for the admission of business records when a proper foundation is presented.  However, those portions of business records that report the observations of others as opposed to the record writer's observations (such as the investigator's summary of 
interviews) are hearsay when offered to prove the truth of those statements and are inadmissible when objected to.
  Crafton did not appear at the hearing.  Accordingly, no one objected to the admission of these records.  Therefore, we admitted the Board’s Exhibit 1 in its entirety.  Section 536.070(8)
 provides:  “Any evidence received without objection which has probative value shall be considered by the agency along with the other evidence in the case.”

But we comment on the evidence in this case because it is weak and contains a significant amount of irrelevant material.  This Commission should not have to work harder to understand the Board’s evidence than the Board does to select and present that evidence.  When the Board brings a case against a licensee, it has the burden of proof and it should endeavor to meet that burden with relevant, admissible evidence.  As we remarked in another recent case:
A licensing authority who has the burden of proof and who bases its case on documents offered without any accompanying explanation or testimony makes a brave assumption that we will both admit those documents and understand them well enough to consider them credible and to conclude that they constitute a preponderance of the evidence to prove the facts alleged in the complaint.  In this case, we have admitted the documents and our examination of them convinces us that they appear to be genuinely created in the course of the Board's and the hospital's business and that the reports of other people's observations appear to be made without any motivation to fabricate what the others said. Accordingly, we find the documents credible and sufficient to constitute a preponderance of the evidence to prove the allegations set forth in the complaint.[
]
For similar reasons, we consider the Board’s evidence in this case and make our finding from the unanswered request for admissions contained in Exhibit 2 and those relevant portions of Exhibit 1 that can be understood despite the double and triple hearsay contained within.

In its request for admissions, the Board claims that Percocet, Valium, and Vicodin are controlled substances under § 195, RSMo.  No such substances are listed as controlled under 
§ 195.017, RSMo.  If Percocet, Valium, and Vicodin are brand names for controlled substances, it is the Board’s responsibility to provide us with such evidence.  We are not responsible for supplementing the Board’s evidence.


In its complaint, the Board alleges that cause exists to discipline Crafton’s license under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:
(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, or alcoholic beverage to an extent that such use impairs a person's ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096; 

*   *   *
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096; 

*   *   *
(12) Violation of any professional trust or confidence; 

*   *   *
(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

Count I

In its complaint, the Board claims that Crafton’s acquisition of morphine, oxycodone, and fentanyl without doctors’ orders and without charting the orders, along with her failure to document all controlled substances administered, are grounds for discipline under subdivisions (5) and (12).  The Board claims that these actions constitute incompetency, gross negligence, dishonesty, misrepresentation, misconduct, and a violation of professional trust or confidence.

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  It is important to document the administration of medication.  We find that proper documentation of medication is important so that patients receive their medication and are not overly medicated.  Therefore, it is essential that a nurse document all medication administered to a patient.  Such documentation falls under the professional ability of a nurse, and the failure to document constitutes incompetency.

Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  While proper documentation is important, we do not find that failure to document, in and of itself, is a deviation from professional standards of nursing that are so egregious as to demonstrate a conscious indifference to that professional duty.  Without other information, we must find that Crafton’s actions do not constitute gross negligence.


Dishonesty is a lack of integrity, a disposition to defraud or deceive.
  Crafton’s acquisition of controlled substances at BJC without orders from a physician indicates a disposition to defraud.  Consequently, these actions constitute dishonesty.

Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  No evidence was presented that indicates Crafton actively made a falsehood or untruth.  There is no evidence as to the actual details of how Crafton acquired controlled substances without a physician’s orders.  Therefore, we do not find that Crafton’s actions constitute misrepresentation.

Misconduct is the intentional commission of a wrongful act.
  Because the details of Crafton’s acquisition of controlled substances are not available, we cannot find intent, which is an element of misconduct.  Therefore, we do not find that Crafton’s actions constitute misconduct.

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  Under the current set of facts, the special knowledge that is required of Crafton is the ability to properly document the administration of medication.  Because Crafton failed to perform this act, we find that she violated a professional trust with her patients.

Crafton is subject to discipline under § 335.066.2(5) and (12).
Count II

In its complaint, the Board claims that Crafton’s positive drug tests for morphine, Valium, and Vicodin on May 17 and 27, 2009, are grounds for discipline under subdivisions (1), (5), (12), and (14).  As previously stated, we will not supplement the Board’s evidence for brand names of controlled substances that are not listed in § 195.017, RSMo.  Based on the evidence 
provided, Crafton tested positive for morphine, a Schedule II controlled substance, when she tested positive on May 17, 2009.  Section 324.041 states:
For the purpose of determining whether cause for discipline or denial exists under the statutes of any board, commission, or committee within the division of professional registration, any licensee, registrant, permittee, or applicant that tests* positive for a controlled substance, as defined in chapter 195, is presumed to have unlawfully possessed the controlled substance in violation of the drug laws or rules and regulations of this state, any other state, or the federal government unless he or she has a valid prescription for the controlled substance.  The burden of proof that the controlled substance was not unlawfully possessed in violation of the drug laws or rules and regulations of this state, any other state, or the federal government is upon the licensee, registrant, permittee, or applicant.
Crafton did not appear at the hearing to present evidence to show that her positive test for morphine was in compliance with Chapter 195, RSMo.  Therefore, she unlawfully possessed morphine and is subject to discipline under § 355.066.2(1).  This unlawful possession is also a violation of the drug laws and rules of this state.  Therefore, Crafton is also subject to discipline under § 355.066.2(14).

In its complaint, the Board alleges that this positive drug screen constitutes incompetency, gross negligence, dishonesty, misrepresentation, and misconduct in the performance of the functions or duties of an RN, and a violation of professional trust.

As previously stated, incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.  Crafton’s drug test results do not show a general lack of ability or disposition.  Furthermore, the evidence does not indicate that she was ever under the influence of a controlled substance while on duty.  In fact, the suspicion arose from charting discrepancies and not from her behavior on duty.  Therefore, we do not find that Crafton’s actions constitute incompetence.

As previously stated, gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.  Because Crafton was not under the influence of controlled substances while on duty, we do not see how Crafton’s drug test results indicate a conscious indifference to a professional duty.  Therefore, we do not find that Crafton’s actions constitute gross negligence.

As previously stated, dishonesty is a lack of integrity, a disposition to defraud or deceive.
  Crafton’s drug test results do not show a lack of integrity or a disposition to defraud or deceive.  She was asked to take a drug test, and she submitted to that drug test.  Therefore, we do not find that Crafton’s actions constitute dishonesty.


As previously stated, misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  Crafton’s drug test results do not show she made a falsehood or untruth with the intent and purpose of deceit.  Therefore, we do not find that Crafton’s actions constitute misrepresentation.


As previously stated, misconduct is the intentional commission of a wrongful act.
  Because she was not under the influence of a controlled substance while on duty, Crafton’s drug test results alone do not indicate intent.  Therefore, we do not find that Crafton’s actions constitute misconduct.  Crafton is not subject to discipline under § 355.066.2(5).


As previously stated, professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Crafton’s drug test results do not indicate that there was a reliance upon her special knowledge and skills as an RN that were broken.  Crafton is not subject to discipline under § 355.066.2(12).
Summary


Crafton is subject to discipline under § 335.066.2(1), (5), (12), and (14).

SO ORDERED on January 28, 2011.
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