Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No.  08-1322 PO




)

JOSEPH A. CRAFT,

)




)



Respondent.
)

DECISION

The Director of the Department of Public Safety (“the Director”) has cause to discipline Joseph A. Craft for committing the criminal offense of stealing.

Procedure

On July 16, 2008, the Director filed a complaint seeking cause to discipline Craft’s peace officer license.
  Although Craft received a copy of our notice of complaint/notice of hearing by certified mail on July 24, 2008, he did not file an answer to the complaint and did not appear for the hearing on January 30, 2009.  Assistant Attorney General Timothy Anderson represented the Director at the hearing.  The matter became ready for our decision on February 3, 2009, when the reporter filed the transcript.  
Findings of Fact

1.
Craft holds a peace officer license from the Director.
  
2.
On or about March 13, 2007, in Butler County, Missouri, Craft appropriated United States currency that was owned by the Poplar Bluff Fraternal Order of Police (“Poplar Bluff FOP”), without consent of the Poplar Bluff FOP and with the purpose to deprive it of the property.  
3.
The Prosecuting Attorney of Butler County filed a complaint on September 13, 2007, charging Craft with three counts of stealing.  An amended information was later filed in the Circuit Court of Carter County charging Craft with one count of stealing on the basis of the conduct set forth in Finding 2.  

4.
On March 10, 2008, Craft pled guilty in the Circuit Court of Carter County to the conduct charged in the amended information.  The court suspended the imposition of sentence and placed Craft on probation for two years.  

Conclusions of Law


We have jurisdiction to hear the Director’s complaint.
  The Director has the burden of proving facts for which the law allows discipline.

In his complaint, the Director asserts that between June 12, 2006, and July 17, 2007, Craft made numerous unauthorized withdrawals totaling $13,575 from the Poplar Bluff FOP’s account at the Poplar Bluff Federal Credit Union.  The only incident established by the evidence in this case was the one on or about March 13, 2007.  We have made our findings of fact on the 
basis of the evidence in the record.  Craft pled guilty to the conduct set forth in the amended information, and offered nothing to explain away the guilty plea.
 

Section 590.080.1(2) allows discipline of any peace officer who:

[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]

Section 570.030 provides:

1.  A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.
By appropriating United States currency that was owned by the Poplar Bluff FOP, without consent of the Poplar Bluff FOP and with the purpose to deprive it of the property, Craft committed the criminal offense of stealing.  His license is subject to discipline under § 590.080.1(2).  
In paragraph 9 of his complaint, the Director asserts:

 
As used in § 590.080.1 RSMo, the phrase “committed any criminal act” includes a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense and the Director has cause to discipline any peace officer who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.  11 CSR 75-13.090(2)(A) and 11 CSR 75-13.090(3)(C).

As explained in many of our prior decisions,
 we cannot apply the Director’s regulation because it is not authorized by statute.

Summary

There is cause to discipline Craft under § 590.080.1(2).


SO ORDERED on February 24, 2009.



________________________________



JOHN J. KOPP        



Commissioner

�Assistant Attorney General Christopher R. Fehr signed the complaint.  


	�The Director’s affidavit of licensure fails to state when the license was current and active.  The complaint asserts that the license is current and active and was so at all relevant times.  Because Craft did not file an answer, we may take this basic allegation as true.  Regulation 1 CSR 15-3.380(7)(C)1.  


�Section 590.080.2.  Statutory references are to RSMo Supp. 2008, unless otherwise noted.  


�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


	�Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).  


�E.g., Director of Public Safety v. Morrissey, No. 07-0756 (July 23, 2008).  
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