Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 99-0093 PO




)

DELORES I. COWAN,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On January 12, 1999, the Director of the Department of Public Safety filed a complaint alleging that there is cause to discipline Delores I. Cowan’s peace officer certificate for gross misconduct indicating an inability to function as a peace officer.
  We set the hearing for July 6, 1999, and on June 21, 1999, the Director requested a continuance of the hearing.  By order dated June 28, 1999, we granted this continuance and reset the hearing for October 22, 1999.  Upon our own motion, this Commission continued the hearing date and reset it for November 29, 1999.  On November 15, 1999, the Director filed a motion for continuance, and by order dated November 15, 1999, we reset the hearing date for December 7, 1999.


The hearing was held on December 7, 1999.  Assistant Attorney General Wade Thomas represented the Director.  Although notified of the time and place of the hearing, neither Cowan nor anyone representing her appeared at the hearing.  The matter became ready for our decision on January 14, 2000, the date the last brief was filed.

Findings of Fact

1. Cowan holds peace officer Certificate No. ###-##-####, which is, and was at all relevant times, current.

2. On December 2, 1997, Cowan, while employed and on duty as a police officer with the St. Louis City Police Department, arrested L.C.

3. In the course of the arrest, a $300 money order passed from L.C. to Cowan.

4. Cowan deposited the $300 money order into her bank account.

5. On September 9, 1998, Cowan pleaded guilty to a crime.

Conclusions of law 


We have jurisdiction to hear the Director’s complaint.  Section 590.135.6.
  The Director has the burden to prove that Cowan has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).

Admissibility of Letter


The Director asks us to admit into evidence a letter, dated April 28, 1999, written by Cowan in response to the Director’s Request for Admissions.  The letter is signed by Cowan, but is not notarized.  It is addressed to the Director and states in the first sentence, “In reference to 

the Request for Admissions per Case No. 99-000093 PO, I Delores I. Cowan wish to make the following statement:”  We consider this letter a response to the Request for Admissions, and we admit it as Petitioner’s Exhibit 1.

Cause for Discipline


The Director cites section 590.135.2(6), which allows discipline for “[g]ross misconduct indicating inability to function as a peace officer.”  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. For Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985 at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required for refusal.  Duncan, 744 S.W.2d at 533.  Inability is the lack of sufficient power, resources, or capacity.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 585 (10th ed. 1993).


The Director alleges that on December 2, 1997, Cowan, while employed and on duty as a police officer with the St. Louis City Police Department stole a $300 money order from L.C., a suspect she was arresting.  Cowan admitted that she took the money from L.C., but explained it as follows:


The young lady [L.C.] was checked by the dispatcher for warrants and wanted and there was and [sic] active warrant for her arrest.  I placed her under arrest and put her in the rear of my marked department vehicle.  I stood near the vehicle obtaining further information.  An officer walked up to me a [sic] stated he was sorry to hear about my fire,
 and he inquired about the welfare of my family.


The Sergeant brought [L.C.]’s purse to the vehicle and put it inside my car and advised me of it.  I transported the suspect to 

the North Patrol Division on the way to the station [L.C.] stated that my face looked familiar to her we came to the conclusion that she must have saw me on television after the fire.  It should be noted that [L.C.]’s face and hands had burn scars.  So I believed she was sincerely sorry about the incident.  She also said that she felt for us since she had been involved in a fire during her youth.  We also talked about [L.C.] making her bond at the Station so she could pick up her eight-year-old from the bus stop.


While booking I realized I had forgotten her purse and put her in the female cell and returned to my vehicle to retrieve it.  Upon returning I got [L.C.] out of the cell and took her back to the booking desk.  We started again listing her property and I asked the clerk where she wanted me to list the $300. Money order.  I sealed the property bag and [L.C.] signed it and I put [L.C.] back in the cell to talk to the Officer about the booking charges.  I was advised of the charges L.C. was in violation of and put same on the booking sheet.


At this time [L.C.] again reminded me that her daughter needed to be picked up from the bus stop.  I went to talk to the Sergeant about the suspect posting her bond at the Station.  The Sergeant advised me that [L.C.] had to go downtown to post her bond.  I went back to the holding cell to advise [L.C.] she needed to make arrangements to have her daughter picked up from her bus stop and she made several phone calls.  I put her back in the holding cell to get the summons from the arresting officer.  At this time [L.C.] said she knew how hard it could be after a fire and that she had a money order that I could have to help out my family.  I went back to get the summons and upon my return I again took [L.C.] out of the cell and completed another property bag including the summons and took the money order out of her property.  [L.C.]  then signed the property bag and advised that she needed her medications.  I put her back in the cell and advised the Sergeant and [L.C.] was conveyed to St. Louis Regional Hospital where she was issued prescriptions and fit for duty.  I conveyed her back and ended my tour of duty.


I left the station and went to my bank and made a partial deposit of a $2000 check from the insurance company and the $300. Money order.

*   *   *

During the end of January I was advised to resign since I had violated Department Policy #7 (failure to report a gift).

(Pet’r Ex. 1.)


There is no other proof of the alleged theft.  The one witness at the hearing could only testify as to what was contained in the letter.  There is no criminal conviction record.  The only evidence the Director adduced was this letter from Cowan, and he asks us to accept her statement that she took the money and totally disregard her version of the events.  The Director cites State v. Richardson, 797 S.W.2d 755, 757 (Mo. App., E.D. 1990) for the proposition that we may reasonably infer that Cowan stole the money order from her “unbelievable explanation that the $300.00 money order was a gift[.]”
  However, the letter does not allow us to assess the credibility of the statement.  We cannot give the Director’s baseless allegations more weight than Cowan’s explanation of the events.  Even finding Cowan’s story about the gift suspect is not proof of theft.  The money could have been given to Cowan as a bribe or a loan.  There is no direct proof as to whether the money was given or taken; only the Director’s allegation in his complaint argues for a conclusion of theft over one of a gift or bribery, and the allegation does not constitute proof of stealing.


The Director argues that Cowan admitted in her letter to pleading guilty to misdemeanor stealing charges.  A guilty plea is some evidence of the conduct charged.  Mandacina v. Liquor Control Bd. of Review, 599 S.W.2d 240, 243 (Mo. App., W.D. 1980).  The plea is not conclusive of the issue; it is admissible as a “declaration against interest” to be considered with the rest of the evidence.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).


There is no evidence beyond the allegations in the complaint to show what crime Cowan pleaded guilty to.  Her letter states:


A few months later an Officer advised me that the Grand Jury had issued a suppressed indictment, and there was a warrant in the computer for my arrest.  I contacted the Ethical Society Attorney Dave Siegal who stated that he would check in to it, he called back and stated he could find nothing.  I received other calls from Police Officers and I called the Attorney again and he finally found the warrant.  He then advised me to set up a day to go and turn myself in and that he would set it up so that I would only need a signature bond to be released, I complied.


For several months I went back and forth to court continuing the case until my financial situation made me have to make a decision so that I could get a job.  I was mailed a bill from the Attorney’s Office for $2000 and it stated that before I went to trail [sic] the bill had to be satisfied.  Due to my financial situation this was impossible and the Attorney now representing me Dan Diemer to make a plea and he would get the charges reduced, I again complied.


On September 9, 1998 I went to court with my Attorney and he entered a plea of guilty and handed me papers to sign to end this ordeal.


Even if she had admitted a guilty plea to stealing, Cowan completely denies that she stole the money order.  She states that she pleaded guilty because of her financial situation and on the advice of her attorney so that the charges would be reduced.


In this case, the Director filed a complaint alleging that Cowan stole property, and he mailed out requests for admissions that were not offered into evidence.  He offered the response to those admissions, a letter, in which Cowan specifically denies that she stole anything.  He asks us to accept her admission that the money order passed from L.C. to her and to infer that the property was stolen despite the denial and the alternative explanation.  This is the only evidence offered to prove that Cowan stole the money order.  We find that the Director has failed to meet his burden of proof that Cowan’s license is subject to discipline for stealing.


The Director next argues that even if Cowan took the money as a gift, it was inappropriate, was against department policy, and still constituted gross misconduct indicating an inability to function as a peace officer.  In her letter, Cowan admits to taking the gift and violating the policy.  We agree that taking money, even as a gift, from a suspect in custody is gross misconduct indicating an inability to function as a peace officer.  However, the Director did not allege these facts in his complaint as cause for discipline; he only set forth the act of stealing.  Therefore, we cannot consider this as cause for discipline.  Duncan, 744 S.W.2d at 524.

Summary


We find that the Director has failed in his burden to show that Cowan’s license is subject to discipline.


SO ORDERED on February 9, 2000.



________________________________



WILLARD C. REINE



Commissioner

�This case began on January 7, 1999, when Cowan filed a complaint appealing the Director’s December 29, 1998, letter revoking her peace officer certificate.  She requested a stay of this action, which we granted by order dated January 7, 1999.  We opened Case No.  99-0001 PO.  On January 12, 1999, the Director filed a complaint on the same matter, and we opened Case No. 99-0093.  By order dated February 11, 1999, we consolidated these two cases into Case No. 99-0093 PO.


�The Director argues that Cowan pleaded guilty to stealing.  However, Cowan only admits to pleading guilty; she does not specify the charge.  The Director’s attorney stated that she received a suspended imposition of sentence and that the records were thus not offered in evidence before this Commission.  See Director of Dep’t of Public Safety v. Marshall, No. 96-0147 PO (Mo. Admin. Hearing Comm’n July 30, 1996).





�All statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri.


�We note that the Director failed to file a copy of the request for admissions.  We admit this letter only because Cowan has made it very clear that she wishes her letter to serve as a response.





�Cowan’s house caught fire on November 21, 1997.  (Pet’r Ex. 1.)


�There is no allegation or proof that Cowan stole the $2,000 check.  Cowan stated in her letter that it was money from the insurance company, presumably as a result of the fire.


�Petitioner’s Proposed Findings of Fact, Conclusions of Law and Argument, at 6.
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