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DECISION


We conclude that Reno Cova, Jr., is not subject to discipline because surrendering a controlled substance authority is not cause for discipline under the law cited in the complaint.  

Procedure


The State Board of Registration for the Healing Arts (“the Board”) filed a complaint on June 7, 2007.  On January 17, 2008, we convened a hearing on the complaint.  The Board’s General Counsel, Sreenu Dandamudi, represented the Board.  Terry C. Allen with Allen Law Offices, LLC, represented Cova.  The Board’s reply brief was due on April 24, 2008.  
Findings of Fact

1. Cova holds a physician and surgeon license from the Board.  
2. Cova also held controlled substance authority from the following agencies:

a. the United States Drug Enforcement Agency (“DEA registration”) and 

b. the Missouri Department of Health and Senior Services, Bureau of Narcotics and Dangerous Drugs (“BNDD certificate”).  

Cova never made an agreement with the BNDD or with the DEA as to any kind of revocation, suspension, limitation or restriction of either of his controlled substance authorities.     
3. In autumn 2006, the BNDD investigated Cova for possible violation of drug laws.  While the investigation was pending, Cova surrendered his:
a. BNDD certificate on February 21, 2007, and 

b. DEA registration on March 8, 2007.

Neither the DEA nor the BNDD has ever ordered any revocation, suspension, limitation or restriction on either of Cova’s controlled substance authorities.  
Conclusions of Law


We have jurisdiction to hear the Board’s complaint.
  The Board has the burden of proving facts under which it may discipline Cova. 
  We may find cause for discipline only on the law that the Board cited in the complaint.  The complaint cites only § 334.100.2(23), which allows discipline for:  
[r]evocation, suspension, limitation or restriction of any kind whatsoever of any controlled substance authority, whether agreed to voluntarily or not[.]
The Board argues that § 334.100.2(23) allows discipline for the surrender of a BNDD certificate.  
That argument is the same one that the Board raised, and we rejected for the following reasons, in State Bd. of Regis’n for the Healing Arts v. Pedersen:
  
The Board argues that Pedersen’s voluntary relinquishment of his privileges under the BNDD certificate constitutes an “agreed to” “revocation, suspension, limitation or restriction of” his BNDD certificate.  We disagree.  The phrase “agreed to voluntarily or not” 
makes no sense unless referring to the actions of someone other than the registrant.  In this context, it makes no sense to say that a person agrees voluntarily or disagrees with his own actions.
Pedersen did not revoke, suspend, limit, restrict, or terminate his certificate on his own.  He could not.  By law, these actions can be taken only by the Department.  The statutes providing for the disciplining of the BNDD registrant use “suspend,” “revoke,” and “limit” to refer only to actions taken by the Department of Health and not by the registrant. Subsections 7 [and] 8 of § 195.040, RSMo Supp. 1990, provide:
7.
A registration . . . may be suspended or revoked by the department of health upon a finding that the registrant:  [committed certain conduct].
8.
The department of health may limit revocation or suspension of a registration to a particular controlled substance with respect to which grounds for revocation or suspension exist.
*   *   *

Neither do the Department of Health’s regulations provide that a registrant alone can take actions to revoke, suspend, limit or restrict his certificate.  They make no provision for any of these actions but do provide that “termination of registration” is automatic upon a registrant’s death, cessation of legal existence, discontinuation of business or professional practice or change in name or address as shown on the certificate.  19 CSR 30-1.030(1)(J).[
]
When words are not defined in a statute, we must determine their intent and meaning by considering them in their context and in keeping with statutes of the same or similar subject matter when such statutes shed light upon their meaning.  This is so even though the statutes are found in different chapters and were enacted at different times, Cates v. Webster, 727 S.W.2d 901, 905 (Mo. banc 1987) (where, in deciding that the protections of the State Legal Expense Fund did not apply to a court bailiff, the court limited the “employee of the state of Missouri” language in the Legal Expense Fund, § 105.71.1(2), RSMo 1986, only to those who were designated as a “state employee” by those statutes in Chapter 483, RSMo, which related to judicial personnel).  Therefore, we interpret the words “revocation, suspension, limitation or restriction of any kind whatsoever’ in § 
334.100.2(23), RSMo Supp. 1990, consistently with their meaning in §§ 195.030 to 195.040, RSMo Supp. 1990, to refer only to acts taken by the authorized government agency.  If the legislature had intended that surrender of a BNDD registration be cause for discipline, it would have done so explicitly as it did in § 334.100.2(8), RSMo Supp. 1990, regarding disciplinary action taken against medical licenses in other jurisdictions:  “Revocation . . . or other final disciplinary action . . . whether or not voluntarily agreed to by the licensee or applicant, including, but not limited to . . . surrender of the license while subject to an investigation or while actually under investigation by any licensing authority[.]’
A final consideration also favors our interpretation.  We must interpret statutes to be “free from unjust, oppressive or absurd consequences.’  Hyde v. City of Columbia, 637 S.W.2d 251, 262-3 (Mo. App., W.D. 1982).  Under the Board’s interpretation of § 334.100.223, RSMo Supp. 1990, the ‘termination’ of the certificate under 19 CSR 30-1.030(1)(J) would constitute cause for discipline as a voluntary revocation, limitation, or restriction of the certificate.  As a result, the innocuous act of a registrant doctor changing his business address, dissolving the professional corporation which is the registrant, or simply quitting practice to retire would be cause for discipline.  To interpret the statute so broadly as to cover innocuous acts would be unreasonable, and we will not do so.  

By the terms of Pedersen’s voluntary surrender, he voluntarily relinquished his exercise of the privileges, which had not been revoked, suspended or limited in any way[.
]
Each provision of law cited in that language remains in effect today as noted.
  Therefore, we find the reasoning in that decision no less persuasive today.  The Board cites no authority
 departing from that reasoning, and we know of none.
Further, our reading of the BNDD registration law is consistent with the BNDD’s reading.  The BNDD’s assistant administrator, who was the Board’s witness, testified:
Q.  . . . In this whole period of time there hadn't been an ultimate determination by your office as to whether these were factually correct or not, these allegations from your investigation?
A.   No.  The process had not been completed.  
Q.   Okay.  So at no time during that period up to when he voluntarily surrendered there was any revocation of his license?
A.   No.
Q.   And let’s be clear.  You call it a registration with BNDD.  It’s not really a license.  Is that correct?
A.   That is correct.
Q.   Okay.  So there was no revocation of his registration either with BNDD or DEA.  Right?
A.   That is correct.
Q.   There was no suspension.  Is that correct?
A.   That is correct.
Q.   Okay.  And under these circumstances with regard to these events, there was no limitation as a consequence of these events with regard to his registration up through the time that he voluntarily surrendered his license.  Is that right?
A.   That is right.
Q.   And there were no restrictions?
A.   That is correct.
Q.   Okay.  So there was no revocation, no suspension, no limitation and restriction of any kind whatsoever of any controlled substance authority, whether agreed to voluntarily or not, up through 2-22-07 when he voluntarily -- or 2-21-07, when you received his faxed surrender of his registration.  Is that correct?

A.   That is correct.[
]

The Board’s own witness thus directly contradicts the Board’s allegations as to the BNDD registration.
  

As to the DEA registration, the Board offered Petitioner’s Exhibit 2, a DEA report.  That report shows that Cova voluntarily surrendered his DEA registration.  The report also shows that the DEA ended its investigation into Cova without any revocation, suspension, limitation or restriction.  

Cova is subject to discipline only as provided by statute.
   The statute cited in the complaint, even given the liberal reading due a remedial statute,
 does not allow discipline for surrendering a BNDD certificate.  Therefore, the Board has not shown that Cova is subject to discipline.  
Summary


Cova is not subject to discipline under § 334.100.2(23) for surrendering his controlled substance authority.
  

SO ORDERED on June 17, 2008.



________________________________



JOHN J. KOPP



Commissioner

�Section 334.100.2.  Statutory references are to RSMo 2000 unless otherwise noted.


�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Case No. 90-000701 HA (Apr. 22, 1991).


�Now addressed at 19 CSR 30-1.023.


�Further reasons why the General Assembly would not allow discipline for the surrender of controlled substance authority are not hard to imagine.  Controlled substance authority is merely an adjunct to the practice of medicine, as it is to several other professions, so a physician may practice medicine without it.  Also, where fitness for such authority is doubtful, the General Assembly may favor voluntary surrender to protect the public – and encourage such behavior – over protracted litigation and continued public peril.  


�In State Bd. of Regis’n for the Healing Arts v. Pedersen, we also cited subsection 11 of § 195.040, RSMo Supp. 1990, which addressed the process by which the Department accomplished a revocation, suspension, limitation or restriction of a BNDD certificate.  A similar process now appears at § 195.040.12 and reiterates that a revocation, suspension, limitation or restriction of a BNDD certificate is not a voluntary action of a registrant.  


�Our decisions are of no precedential authority.  Central Hardware Co. v. Director of Revenue, 887 S.W.2d 593, 596 (Mo. banc 1994).  Nevertheless, we have searched our decisions and found none in which we have allowed discipline of a licensee under § 334.100.2(23) without some action against controlled substance authority by the regulating agency.  


�Tr. at 20-21.


�In Pedersen v. State Bd. of Regis’n for the Healing Arts, No. 91-000013AF (Dec. 9, 1991), we concluded that the Board’s reading of § 334.100.2(23) did not lack substantial justification due to the novelty of that statute.  


�Sander v. Missouri Real Estate Comm'n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).


�Licensing statutes are not penal laws.  Younge v. State Bd. of Regis'n for the Healing Arts, 451 S.W.2d 346, 349 (Mo. 1969).  Licensing laws are remedial laws. Bhuket v. Missouri St. Bd. of Regis'n for the Healing Arts, 787 S.W.2d 882, 885 (Mo. App., W.D. 1990).  Remedial laws are subject to liberal construction in favor of the wrongs they address.  Id.


�We make no conclusion as to other facts alleged at the hearing, and provisions of § 334.100.2, not cited in the complaint because the complaint circumscribes our authority to find cause for discipline.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  
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