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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On August 25, 2000, the Director of the Department of Public Safety (Director) filed a complaint seeking this Commission’s determination that Douglas W. Counts’ peace officer certificate is subject to discipline for gross misconduct indicating an inability to function as a peace officer.  On May 7, 2001, we held a hearing.  Assistant Attorney General Ted Bruce represented the Director.  John S. Newberry represented Counts.


The matter became ready for our decision on June 20, 2001, the date the last brief was filed.

Findings of Fact

1. Counts holds peace officer Certificate No. ###-##-####, which was current and active at all relevant times.

2. On September 21, 1998, Counts was employed as a Deputy Sheriff in Clay County.  He backed a female inmate, J.Y., against a wall, fondled her breasts, tried to kiss her, and placed her hand on his penis.  He told her to be quiet and that no one would believe her if she complained.  Counts sent for J.Y. and aggressively fondled her on three other occasions, while she was still in custody.

3. On September 5, 1999, while on duty and in uniform, Counts drove to a convenience store and spent approximately 30 minutes “flirting” with the cashier, Threcca Litteken.  He discussed his marital problems and stated that he was attracted to Litteken.  Counts touched her hand, and when she withdrew it, he grabbed her shoulders and pulled her towards him.  She pushed him away and told him to leave her alone, which he did.  Counts asked Litteken when she got off work, and she told him the wrong time.  He said that he would be back then so that they could continue talking.  Litteken told several people about this incident, including her boss, and later reported the incident to the Pleasant Valley Police Department.

4. As a result of the incident with Litteken, Counts stipulated to a guilty finding to an amended charge of disorderly conduct in the Pleasant Valley Municipal Court.

Conclusions of Law 


We have jurisdiction over the Director’s complaint.  Sections 590.135.6 and 621.045.
  The Director has the burden to show that Counts has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The standard of proof is a preponderance of credible evidence.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  We have discretion to believe all, part, or none of the evidence.  Id.

Objection to Hearsay


Counts objected to testimony by the Director’s witness, Jeremy Spratt.  Spratt testified as to Counts’ dates of employment with different police departments.  Counts argued that this is hearsay testimony.  The testimony was based on information from an I-3 Notification of Employment Termination form, which is prepared by the head of the police department, and must be sent to the Department of Public Safety within 30 days of a peace officer’s change in employment status.  This form is kept in the regular course of the Department’s business, but is not prepared by the Department.


Hearsay is defined as follows:

Hearsay evidence is in-court testimony of an extrajudicial statement offered to prove the truth of the matters asserted therein, resting for its value upon the credibility of the out-of-court declarant.

State v. Davison, 920 S.W.2d 607, 609 (Mo. App., W.D. 1996) (quoting State v. Harris, 620 S.W.2d 349, 355 (Mo. banc 1981)).  The testimony and the document both fall within this definition because they are being used to prove the dates of Counts’ employment, so we must determine whether there is an applicable exception.


Section 536.070(10) states:


Any writing or record, whether in the form of an entry in a book or otherwise, made as a memorandum or record of an act, transaction, occurrence or event, shall be admissible as evidence of the act, transaction, occurrence or event, if it shall appear that it was made in the regular course of any business, and that it was the regular course of such business to make such memorandum or record at the time of such act, transaction, occurrence, or event or within a reasonable time thereafter.  All other circumstances of the making of such writing or record, including lack of personal knowledge by the entrant or maker, may be shown to affect the weight of such evidence, but such showing shall not affect its admissibility.  The term “business” shall include business, profession, occupation and calling of every kind.


In State ex rel. Sure-Way Transp.  v. Div. of Transp., 836 S.W.2d 23 (Mo. App., W.D. 1992), the court found that revenue reports submitted by Sure-Way were admissible despite the fact that no employee of Sure-Way testified as to their identity and authenticity.  Sure-Way argued that sections 490.0-490.690 require this testimony, but the court found that this was not required under section 536.070(10).  See also Williamsburg Truck Plaza v. Muri, 882 S.W.2d 346 (Mo. App., W.D. 1994).


The Director’s witness testified that these forms are required to be prepared in the regular course of the business of a police force when a peace officer changes employment, and that they must be sent to the Director within thirty days of the change.  Therefore, the I-3 document, while hearsay, could have been admitted into evidence under this exception to the hearsay rule.  The Director did not offer the document into evidence.  Instead, his witness testified from it, and Counts objected to the hearsay testimony.


In State v. Toler, 823 S.W.2d 140, 142-43 (Mo. App., E.D. 1992), the court upheld the exclusion of testimony because it was based on a letter from the FBI.  In Davison, 920 S.W.2d at 609, a witness testified from a computerized inventory list that a store did not carry a particular type of boot.  The court stated:

The inventory is clearly an out-of-court statement. . . .  The computer inventory was reviewed by the witness before the court proceeding.  The purpose of the statement at trial was to offer as true the proposition that the Iowa store did not carry the particular boot which appellant attempted to steal.  Appellant’s opportunity to cross-examine the witness as to the truth of his statement was limited by the fact that a printout of the inventory was not before the court and thus the appellant did not have the means by which to test the veracity of the witness on this matter.  We find that Carlson’s testimony from the computer inventory was hearsay; it was an out-of-court statement offered to show the truth of the matter asserted.

Id at 609 (emphasis added) (citations omitted).


Similarly, the Director’s witness testified from an out-of-court statement.  It is hearsay.  The fact that the document could have been admitted into evidence under an exception does not change this.  In contrast to the exception that would allow admission of the document, there is no exception that would allow admission of the testimony.
  We grant Counts’ motion and will not consider the testimony concerning Counts’ dates of employment.

Cause for Discipline


The Director alleges that there is cause to discipline Counts’ certificate under section 590.135, which provides:


2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers . . . issued pursuant to subdivision (3) of subsection 1 of this section of any peace offer for the following:

*   *   *


(6) Gross misconduct indicating inability to function as a peace officer[.]


Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that an especially egregious mental state or harm is required.  Id. at 533.  Inability is lack of sufficient power, resources, or capacity.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 585 (10th ed. 1993).  The functions of peace officers include “maintaining public order, preventing and detecting crimes and enforcing the 

laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri State Bd. of Mediation, 690 S.W.2d 400, 408 (Mo. banc 1985)).


The Director argues that Counts’ conduct with J.Y. and Litteken constitutes gross misconduct indicating an inability to function as a peace officer.  We agree.  Counts sexually abused a prisoner over whom he exercised authority.  Whether the incident involving Litteken constitutes gross misconduct is a more difficult call.  However, he discussed personal matters such as his marital problems and his attraction to Litteken.  He rubbed her hand, touched her shoulders, and, after she told him to leave her alone, stated that he would return to see her again after her working hours.  The persistence of his advances evidently alarmed Litteken, and it is this undue persistence, coupled with the fact that the conduct occurred while he was in uniform and on duty, that transforms this from ordinary to gross misconduct.  Thus, Counts’ treatment of both of these women constitutes gross misconduct indicating an inability to function as a peace officer.

Summary


We find cause to discipline Counts’ certificate under section 590.135.2(6) for gross misconduct indicating an inability to function as a peace officer.


SO ORDERED on July 26, 2001.



________________________________



KAREN A. WINN



Commissioner

	�The Director refers to this as a guilty plea.  The court records state:  “Judge found defendant guilty of disorderly conduct,” and “Stipulated finding of guilty to disorderly conduct.”  (Pet’r ex. 2 at 7 and 39.)





	�All Statutory references are to the 2000 Revised Statutes of Missouri.


	�We also note that it is not the type of information allowed to be presented by affidavit over a hearsay objection under section 621.100.
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