Before the

Administrative Hearing Commission

State of Missouri

DEPARTMENT OF HEALTH,
)

BUREAU OF CHILD CARE,
)



)



Petitioner,
)




)


vs.

)

No. 01-0895 DH




)

LOUISE COUCH,

)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Department of Health, Bureau of Child Care (Department) filed a complaint on 

June 5, 2001, seeking this Commission’s determination that the family child care home license of Louise Couch is subject to discipline because a child under Couch’s care was repeatedly bruised.  Couch filed a “Counter-Complaint” on October 16, 2001.  She requests an order requiring the Department to renew her expired license.  We deny that request for the reasons set forth in this decision.


This Commission convened a hearing on the petition on July 1, 2002.  James M. McCoy represented the Director.  Though notified of the time and place of the hearing, neither Couch nor anyone representing her appeared.  The matter became ready for our decision on July 1, 2002, when our reporter filed the transcript.

Findings of Fact

1. Couch was licensed by the Department to operate a family child care home in her residence at 1318 Fairview Avenue, St. Louis, Missouri.  That license allowed daytime care for ten children, infant through five years of age.  Couch’s license was current and active at all relevant times until it expired on February 28, 2001, after the Department denied her application for renewal.

2. Couch provided child care to A.K., age ten months, during the daytime from Monday, May 8, 2000, through Friday, May 12, 2000.  During that week, Couch also provided child care to five other children at her residence.

3. On Monday evening, May 8, 2000, A.K.’s parents noticed a bruise on the outside of A.K.’s upper right thigh.  The parents believed that the bruise was accidental.

4. On Friday evening, May 12, 2000, when the parents changed A.K.’s diaper and clothing, they noticed bruising on the child’s upper right thigh and upper left thigh, including both the inner and outer right thigh.  Some of the bruises resembled the shape of handprints. 

5. On Saturday, May 13, 2000, A.K.’s parents contacted their pediatrician and took A.K. to St. Louis Children’s Hospital.  Two physicians at the hospital concluded that there was a high probability of physical abuse.  The physicians found no evidence of any medical condition that would make the child abnormally susceptible to bruising.  

6. A.K. was bruised while in the care, custody, and control of Couch.  Those bruises could have been inflicted by no person other than Couch.  Those bruises were not inflicted by accidental means.

Conclusions of Law


We have jurisdiction to decide whether Couch’s expired license is subject to discipline.  Sections 210.245.2 and 621.045.
  The Department has the burden to show that Couch has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).

Count I


The Department alleges that Couch’s license is subject to discipline for violating the Department’s regulations pursuant to section 210.221.1(2), which provides that the Department may:

deny, suspend, place on probation or revoke the license of such persons as fail to obey the provisions of sections 210.201 to 210.245 or the rules and regulations made by the department of health.  

The Department alleges that Couch’s license is subject to discipline under section 210.221 for violating Regulation 19 CSR 30-61.175(1)(A)10, which provides:


Children shall not be subjected to child abuse/neglect as defined by Section 210.110, RSMo.

Section 210.110 provides the following definitions:


(1) “Abuse”, any physical injury, sexual abuse, or emotional abuse inflicted on a child other than by accidental means by those responsible for the child’s care, custody, and control, except that discipline including spanking, administered in a reasonable manner, shall not be construed to be abuse;

*   *   *  


(9) “Neglect”, failure to provide, by those responsible for the care, custody, and control of the child, the proper or necessary support, education as required by law, nutrition or medical, surgical, or any other care necessary for the child’s well-being[.]


The Department’s evidence establishes that the child was physically injured other than by accidental means when the child was in the care, custody, and control of Couch.  The Department’s evidence shows that multiple bruises, including some in the shape of handprints, could have been inflicted by no person other than Couch.  Couch failed to present any evidence to rebut the Department’s evidence.  The evidence before us shows that Couch inflicted injury on the child other than by accidental means and failed to provide care necessary for the child’s well-being.  Therefore, Couch’s license is subject to discipline for abuse and neglect under Regulation 19 CSR 30-61.175(1)(A)10.

Count II


The Department alleges that Couch’s license is subject to discipline under section 210.221 for violating Regulation 19 CSR 30-61.105(1)(D), which provides:


Caregivers shall be of good character and intent and shall be qualified to provide care conducive to the welfare of children.


We equate “good character” with the standard of “good moral character” appearing in other licensing statutes, e.g., section 334.031.1.  Good moral character is honesty, fairness, and respect for the law and the rights of others.  State ex rel. McAvoy v. Louisiana St. Bd. of Med. Examiners, 115 So. 2d 833, 839 (La. 1959); Florida Bd. of Bar Examiners Re:  G.W.L., 364 So. 2d 454, 458 (Fla. 1978).


The Department’s evidence shows that the child was bruised while in the care, custody, and control of Couch and that the bruises could have been inflicted by no person other than Couch.  Couch failed to rebut that evidence.  The evidence shows that Couch did not respect the law and the rights of the child.  We conclude that Couch is not of good character and intent, and is not qualified to provide care conducive to the welfare of children under 19 CSR 30-61.105(1)(D).

Summary


We conclude that Couch’s license is subject to discipline under section 210.221 for violating 19 CSR 30-61.175(1)(A)10 and 19 CSR 30-61.105(1)(D).


SO ORDERED on August 6, 2002.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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