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MISSOURI BOARD FOR ARCHITECTS,
)

PROFESSIONAL ENGINEERS, 
)

PROFESSIONAL LAND SURVEYORS
)

AND LANDSCAPE ARCHITECTS, 
)



)



Petitioner,
)




)


vs.

)

No. 11-1240 AR



)

JIM COTTER d/b/a CONSTRUCTION
) 

DESIGN AND ENGINEERING, INC.,
)




)



Respondent.
)

DECISION 


The Missouri Board for Architects, Professional Engineers, Professional Land Surveyors and Landscape Architects (“the Board”) has cause to impose a civil penalty on Jim Cotter d/b/a Construction Design and Engineering, Inc. (“Cotter”), for using the word “Engineering” in the name of his company.
Procedure


The Board filed a complaint on June 15, 2011.  Cotter did not file an answer.  We held a hearing on November 21, 2011.  Daniel K. Jacob represented the Board; Cotter represented himself.  The case became ready for our decision on December 28, 2011, the date the transcript was filed.
Findings of Fact

1. Cotter operated as a general contractor under the name “Construction Design and Engineering Inc.” for approximately 20 years.  The business was incorporated from approximately 1993 to 1998, but operated at other times as a d/b/a.
2. Cotter has never been licensed as an engineer, and Construction Design and Engineering Inc. has never held a certificate of authority from the Board.  When Cotter needed the services of an architect or engineer, he contracted for those services.

3. Almost all of Cotter’s business came “by word of mouth,” but in August 2009, Cotter advertised his business as “Construction Design and Engineering Inc.” on craigslist.
  The craigslist ad contained the following information about the business:
CONSTRUCTION DESIGN ENGINEERING INC

314-909-3223

GENERAL CONTRACTOR WITH 35 YRS. EXPERIENCE IN HOME REMODELING

DESIGN BUILD

INTERIOR & EXTERIOR

KITCHENS

BATHROOMS

ROOM ADDITIONS

GARAGES

FINISH BASEMENTS

SIDING

ROOFING

FREE ESTIMATES

CALL 314-909-3223

Location:  ST. LOUIS-ST. CHARLES-JEFFERSON COUNTIES

*  *  *

License info:  INSURED

4. Cotter received communications from the Board asking him to change his company name and promotional materials to delete the word “Engineering” in 2010, but he took no action because he already had plans to close the business. 
5. Cotter closed his business in September 2011.

Conclusions of Law


We have jurisdiction to hear the case.
  The Board has the burden of proving that Cotter has committed an act for which the law allows discipline.
  The Board alleges cause to seek civil penalties against Cotter pursuant to § 327.076.2(1), (2), and (8), which provide: 
The board may cause a complaint to be filed with the administrative hearing commission, as provided in chapter 621, against any unlicensed person who: 

(1) Engages in or offers to render or engage in the practice of architecture, professional engineering, land surveying, or landscape architecture; 

(2) Uses or employs titles defined and protected by this chapter, or implies authorization to provide or offer professional services, or otherwise uses or advertises any title, word, figure, sign, card, advertisement, or other symbol or description tending to convey the impression that the person is licensed or holds a certificate of authority to practice architecture, professional engineering, land surveying, or landscape architecture;
*   *   *

(8) Violates any provision of the code of professional conduct or other rule adopted by the board[.]

Section 327.011(10) defines “person” to include a person, corporation, firm, or “other entity.”  


Section 327.076.4 provides:  

If the board files a complaint with the administrative hearing commission, the proceedings shall be conducted in accordance with the provisions of chapter 621.  Upon a finding by the 
administrative hearing commission that the grounds provided in subsection 2 of this section for disciplinary action are met, the board may, either singularly or in combination with other 
provisions of this chapter, impose a civil penalty as provided for in section 327.077 against the person named in the complaint.  

Section 327.181 provides:  

1.  Any person practices in Missouri as a professional engineer who renders or offers to render or holds himself or herself out as willing or able to render any service or creative work, the adequate performance of which requires engineering education, training, and experience in the application of special knowledge of the mathematical, physical, and engineering sciences to such services or creative work as consultation, investigation, evaluation, planning and design of engineering works and systems, engineering teaching of advanced engineering subjects or courses related thereto, engineering surveys, the coordination of services furnished by structural, civil, mechanical and electrical engineers and other consultants as they relate to engineering work and the inspection of construction for the purpose of compliance with drawings and specifications, any of which embraces such service or work either public or private, in connection with any utilities, structures, buildings, machines, equipment, processes, work systems or projects and including such architectural work as is incidental to the practice of engineering; or who uses the title “professional engineer” or “consulting engineer” or the word “engineer” alone or preceded by any word indicating or implying that such person is or holds himself or herself out to be a professional engineer, or who shall use any word or words, letters, figures, degrees, titles or other description indicating or implying that such person is a professional engineer or is willing or able to practice engineering.
2.  Notwithstanding any provision of subsection 1 of this section, any person using the word “engineer”, “engineers”, or “engineering”, alone or preceded by any word, or in combination with any words, may do so without being subject to disciplinary action by the board so long as such use is reflective of that person's profession or vocation and is clearly not indicating or implying that such person is holding himself or herself out as being a professional engineer or is willing or able to practice engineering as defined in this section.
(Emphasis added).  

The evidence indicates that Cotter operated a general contractor business under the name “Construction Design and Engineering Inc.” for approximately 20 years.  He has never been a licensed engineer, and his business never received a certificate of authority from the Board.  Cotter states that he has never done any engineering work and has never said that he was an engineer.  When he needed the services of an engineer, he contracted for those services.  When Cotter received communications from the Board asking him to cease operating the business under that name, he already had plans to close the business, so he did not change the name.  He closed the business approximately a year and a half after he received the Board’s letters. 

Section 327.181 defines the practice of engineering as, in part, using the word “engineer” in such a fashion as to imply that a person is a professional engineer or is willing or able to practice engineering.  The name of Cotter’s business, Construction Design and Engineering Inc., implies that the business is able to offer engineering services.  Because it refers to the construction business, it does not appear to fall into the safe harbor exception set forth in 
§ 327.181.2.  Although we believe that Cotter did not intend to deceive the public or to practice engineering without a license, this provides cause to discipline Cotter under § 327.076.2(1) and (2).  Cotter advertised his business one time on craigslist, but the ad, taken as a whole, was not misleading.  It indicates that his business was a general contractor, and under the section “License info:”, it simply says “INSURED.”  Cotter was not aware that his use of the term “Engineering” in his company name was prohibited until he received the Board’s communications.  These facts, along with the fact that Cotter has now closed his business, may mitigate the need to impose a civil penalty.

The Board also alleged cause to impose a civil penalty under § 327.076.2(8), but provided no evidence or argument supporting this allegation.  Therefore, we consider it to have been abandoned.
Summary


There is cause to impose a civil penalty on Cotter pursuant to § 327.076.2(1) and (2).


SO ORDERED on January 9, 2012.



________________________________



KAREN A. WINN


Commissioner

	�The Board also presented evidence that a Google search of “Construction Design and Engineering Inc.” produced an online advertisement for Cotter’s business in “MerchantCircle.com.”  Cotter credibly disavowed any knowledge of this advertisement and the address listed therein for his business was obsolete.  


�Section 621.045.  Statutory references are to RSMo Supp. 2010 unless otherwise noted.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  
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