Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 99-0743 PO




)

JOHN P. CORNISH,
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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On March 16, 1999, the Director of the Department of Public Safety (Director) filed a complaint seeking to discipline the peace officer certificate of John P. Cornish for engaging in sex acts, while he was on duty, with a high school student who was under his care and supervision.  


On January 20, 2000, we convened a hearing on the complaint.  Assistant Attorney General Wade Thomas represented the Director.  Susan Bindler with Haar and Woods, LLP, represented Cornish.  On May 30, 2000, Cornish filed a motion to close the record and this decision because the allegations and evidence could be damaging to persons named.  Under section 610.011, RSMo 1994,
 all meetings and records of this Commission are open unless we 

close them under section 610.021.  Cornish cites no authority under section 610.021 by which we may close any record in this case.  We deny the motion.  However, we refer to the high school student by initials only.  


This case was ready for our decision on June 14, 2000, when we ruled on Cornish’s motion to correct the transcript.  

Findings of Fact

1. Cornish holds current peace officer Certificate No. ###-##-####.  Cornish was born on February 17, 1971.  He started working as a peace officer for the City of Florissant on January 27, 1993.  He completed city training and a probationary period on January 27, 1994.  Cornish was married on April 9, 1994.

2. J.M. was born on June 3, 1977.  In 1991, at the age of 14, she joined the City of Florissant’s Explorer Post.  The Explorer Post was a group of teenagers organized by the police department to learn police operations.  Participants in the Explorer Post received police training and performed various tasks for the City.  

3. When J.M. turned 16 years of age in 1993, she entered the Explorer Post’s Ride-Along Program.  In the Ride-Along program, Explorer participants age 16 and older accompanied a police officer on duty in a patrol car.  Ride-Along program participants were under the supervision and care of the accompanying police officer.  

4. Cornish was an advisor, which was an assistant supervisor, for the Explorer Post.  By September 1994, J.M. was riding with Cornish.  In December 1994, at J.M’s suggestion,
 they began engaging in a variety of sexual acts.  They engaged in sexual activities while Cornish was 

on duty, both in his patrol car and at other places.  They also engaged in sexual activities while Cornish was off-duty.  

5. J.M. also engaged in sexual activities with other police officers in the Ride-Along program and with other persons contemporaneously with Cornish.  

6. J.M. left the Explorer Post in 1995 when she graduated from high school, but she and Cornish continued their sexual activities until 1997, when J.M. met the man she later married.    

Conclusions of Law


We have jurisdiction to hear the Director’s complaint.  Section 590.135.6.  The Director has the burden of proving that Cornish has committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director cites section 590.135.2(6), which allows discipline for “[g]ross misconduct indicating inability to function as a peace officer[.]”  We construe that statute liberally in favor of protecting 

the public from the potential abuses of persons who cannot adhere to the professional standards of peace officer conduct.  State ex rel. Webster v. Myers, 779 S.W.2d 286, 290 (Mo. App., W.D. 1989).

The Director alleges that Cornish maintained a sexual relationship with J.M. while he was on duty.  Cornish admits that he had a continuous sexual relationship with J.M., but denies that any of it happened while he was on duty.  He points to vagueness in J.M.’s recollections and suggests that she has confused their activities with those she had with other peace officers and other persons starting in 1993.  We agree that J.M.’s recollection of the events of 1993-97 was no longer perfect as of her January 12, 2000, deposition.
  However, in its essentials, we find J.M.’s testimony credible and supportive of the Director’s allegations. 

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Id. at 533.  

Cornish cites Duckworth v. Sayad, 670 S.W.2d 88 (Mo. App., E.D. 1984), in which the court held that a peace officer’s sexual relationship was not per se “contrary to good conduct” or “unbecoming conduct.”  In that case, the sexual activities occurred off-duty with a person originally alleged to be a high school student under the officer’s supervision and care, but was not so identified in the record.  Id. at 90.  Nevertheless, the court found that a peace officer’s private activities could constitute misconduct.  Id. at 92.  

In this case, we have found that Cornish engaged in sexual activities on duty with a 17-year-old high school student under his supervision and care.  Cornish’s conduct under those circumstances is especially egregious.  We expressly note that our conclusion would be unaltered by the slight differences among the various other versions of the events found in this record, including differences as to the precise period of their relationship, J.M.’s age at the time, and whether the activities took place on duty.  For a certified peace officer and patrolman to engage in such acts with an Explorer Post member, even at her initiative, is both reprehensible and inexcusable.  We conclude that Cornish committed gross misconduct indicating an inability to function as a peace officer. 

Summary


We conclude that Cornish is subject to discipline under section 590.135.2(6).  


SO ORDERED on August 24, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1999 Supplement to the Revised statutes of Missouri, unless otherwise noted. 


�J.M. stated this in her deposition (Pet’r Ex. 1 at 46).  As to other particulars, the start and end dates of her relationship with Cornish and whether any particular liaison was on-duty or off-duty, J.M.’s testimony not only conflicts with Cornish’s testimony, but is internally inconsistent.  Those particulars do not affect our decision, as we discuss in our conclusions of law.   


� For example, J.M. recalled that she was 16 years of age when they began their activities, and also testified that Cornish was married at that time.  It is undisputed that Cornish was married in April 1994 and that they began their activities a few months after they started riding together, and it is unlikely that an Explorer would be entrusted to a patrolman who had not completed his probationary period.  For that reason, we have found that their activities started in late 1994, not in 1993.
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