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DECISION


Linda Cooper is subject to discipline for conduct constituting incompetence and misconduct and for violating professional trust or confidence.
Procedure


On February 10, 2009, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Cooper.  On September 7, 2009, Cooper was personally served with a copy of the complaint, our notice of hearing/notice of complaint, and our June 15, 2009, order.  Cooper did not file an answer.  On December 18, 2009, we held a hearing on the complaint.  Loretta L. Schouten represented the Board.  Neither Cooper nor anyone representing her appeared.  The matter became ready for our decision on December 18, 2009, the date the transcript was filed.

The Board offered into evidence the request for admissions that was served on Cooper on November 16, 2009.  Cooper did not respond to the request.  Under Supreme Court Rule 59.01, 
the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting  pro se. 
  Section 536.073,
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  The following facts are undisputed.
Findings of Fact

1. Cooper is licensed by the Board as a registered professional nurse.
  Cooper’s nursing license was current and active at all relevant times.
2. In November of 1989, Cooper was hired by the Saint Francis Medical Center (“the Center”), located in Cape Girardeau, Missouri.  She was later transferred to Home Health Care, where she was terminated on March 10, 2003, for failing to follow up on a Protime, causing a patient to be at risk for the adverse effects of a blood thinner.
3. Cooper was rehired by the Center in February of 2004.
4. Cooper was counseled by the Center regarding charting discrepancies, care giving, delaying treatment, failing to write verbal orders, and not acting on abnormal test results.
5. The Center also reprimanded Cooper for unexcused absences, poor nursing performance, and failing to comply with a doctor’s order to clean a patient.
6. In March of 2006, while on duty at the Center, Cooper failed to assist a nurse’s aide with incontinence care on a patient.
7. On April 16, 2006, while on duty at the Center, Cooper delayed in executing a physician’s order directing her to obtain a blood transfusion for a patient under her care.
8. On June 4, 2006, while on duty at the Center, Cooper was assigned to care for a Patient M.L.
9. Patient M.L. was diagnosed with terminal liver disease, had been moved to a private room at the Center, and was to receive end of life care.
10. On June 4, 2006, staff at the Center observed that the patient moaned and moaned.  Staff could hear the patient moaning all the way down the hall.
11. Patient M.L. moaned throughout Cooper’s 12-hour shift on June 4, 2006.
12. On June 4, 2006, at 12:30 p.m., C.T., another RN, answered a call light on Patient M.L. for Cooper.  Both the patient and the patient’s family member requested pain medication for the patient.

13. C.T. immediately called Cooper and informed her of the patient’s request for pain medication.
14. Approximately 10 minutes later, Patient M.L.’s mother approached C.T. and informed him that Cooper had never returned to M.L.’s room.
15. C.T. called Cooper, and Cooper replied, “I’ll get to it when I can.”
16. Cooper failed to contact a physician to request pain medication for Patient M.L. during her shift or to report M.L.’s change in condition.
17. On June 4, 2006, during her shift at the Center, Cooper knew, or should have known, that Patient M.L. was in considerable pain.  Cooper failed to administer any pain medication to patient M.L. during her shift on June 4, 2006.  Cooper failed to provide timely and appropriate end of life care for Patient M.L.
18. On June 20, 2006, Cooper was terminated from the Center for failing to treat Patient M.L. with dignity and respect and for failing to notify the physician of a change in the patient’s condition.
Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Cooper has committed an act for which the law allows discipline.
  

The Board  argues that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *
(12) Violation of any professional trust or confidence[.]
By failing to respond to the request for admissions, Cooper admitted her conduct and that her conduct subjects her to discipline.  But the General Assembly and the courts instruct that we must:

make an independent assessment of the facts to determine whether cause for disciplining a licensee exists . . . .  But this impartiality would be compromised if the determination of cause was not a 
separately and independently arrived at determination by the Hearing Commission.[
]

Subdivision (5) – Incompetency, Misconduct and Gross Negligence

The Board argues that Cooper’s conduct constitutes incompetency, misconduct, and gross negligence in the performance of her functions or duties as a registered professional nurse.

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a recent disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts, 293 S.W.3d 423, 435-36 (Mo. banc 2009).  Incompetency is a “state of being.”  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
 


Cooper admitted that her conduct constituted incompetency, misconduct and gross negligence.  Cooper was counseled on several occasions for conduct related to her profession and was terminated from one position.  She did not competently treat Patient M.L. even after being told of a problem by another nurse.  She did not call a doctor to report a change in the patient’s condition or to discuss requested pain medication.  This is all evidence that Cooper was unable or unwilling to function properly as a registered professional nurse.  We consider her conduct willful because she knew that there was a problem with her patient and still failed to take appropriate action.

Cooper’s conduct constitutes incompetency and misconduct.  Because the mental states for misconduct and gross negligence are mutually exclusive, we find no cause to discipline for gross negligence.  Cooper is subject to discipline under § 335.066.2(5) for misconduct and incompetency.

Subdivision (12) – Violate Professional Trust

The Board argues that Cooper’s conduct violated the relationship of professional trust or confidence with Cooper’s employer and patients.  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.


We agree that Cooper’s conduct was a violation of professional trust or confidence.  She is subject to discipline under § 335.066.2(12).
Summary


There is cause to discipline Cooper under § 335.066.2(5) and (12).  

SO ORDERED on December 23, 2009.
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NIMROD T. CHAPEL, JR.


Commissioner
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