Before the

Administrative Hearing Commission

State of Missouri

BARBARA A. COOLMAN,
)



)



Petitioner,
)




)


vs.

)

No. 02-1077 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Barbara A. Coolman is liable for Missouri income tax and additions as the Director assessed for 1995, 1996, and 1997, plus accrued interest.

Procedure


On July 5, 2002, Coolman appealed the Director of Revenue’s final decision assessing her Missouri income tax, interest, and additions for 1995, 1996, and 1997.  


This Commission convened a hearing on the complaint on January 16, 2003.  Coolman represented herself.  Joyce Hainen represented the Director.  The matter became ready for our decision on April 7, 2003, when Coolman filed the last written argument.

Findings of Fact

1. Coolman lived in Cameron, Missouri, during 1995, 1996, and 1997.  

2. Coolman did not file Missouri income tax returns for 1995, 1996, and 1997.   

3. On September 26, 2001, the Director received notice from the IRS indicating adjustments to Coolman’s federal income tax.  The IRS determined that Coolman had the following items of income:  


1995
1996
1997


Wages
$6,125
$8,562
$10,320


Rental income
$1,300
$1,300
$1,300


Interest
$23
$61
$55


Other income
$2,258
$439
----


Total income
$9,706
$10,362
$11,675

4. Based on the information from the IRS, the Director computed Coolman’s Missouri income tax as follows, based upon a filing status of married filing separately: 


1995
1996
1997


Federal adjusted gross income
$9,706
$10,362
$11,675


Standard deduction
$3,275
$3,350
$3,450


Federal income tax deduction
$589
$671
$836


Person exemption
$1,200
$1,200
$1,200


Missouri taxable income
$4,642
$5,141
$6,189


Missouri income tax
$113
$131
$172

5. Coolman had no withholdings or other payments of Missouri income tax for 1995, 1996, and 1997.  

6. On June 7, 2002, the Director issued a final decision assessing Missouri income tax and additions against Coolman as follows, plus interest: 


1995
1996
1997


Tax
$113.00
$131.00
$172.00


Additions
$28.25
$32.75
$43.00

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Coolman has the burden to prove that she is not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Privilege Against Self-Incrimination


At the hearing, Coolman declined to testify, invoking her privilege against self-incrimination.  Both the federal and Missouri constitutions guarantee the privilege against self-incrimination in any proceeding before any tribunal.  U.S. Const. amend. V; Mo. Const. art. I, 

§ 19; Lefkowitz v. Cunningham, 97 S. Ct. 2132, 2135 (1977); State ex rel. Pulliam v. Swink, 514 S.W.2d 559, 560 (Mo. banc 1974).  However, in a civil proceeding, the claimant has no blanket privilege against self-incrimination.  State ex rel. Newman v. Anderson, 607 S.W.2d 445, 447 (Mo. App., E.D. 1980).  The following principles apply to invoke the privilege:  

To claim the privilege validly a defendant must be faced with “‘substantial hazards of self incrimination,’” that are “‘real and appreciable’ and not merely ‘imaginary and unsubstantial.’”  Moreover, he must have “reasonable cause to apprehend (such) danger from a direct answer” to questions posed to him.  The information that would be revealed by direct answer need not be such as would itself support a criminal conviction, however, but must simply “furnish a link in the chain of evidence needed to prosecute the claimant for a federal crime.”

United States v. Neff, 615 F.2d 1235, 1239 (9th Cir. 1980) (citations omitted).  The taxpayer’s Fifth Amendment claim must rest on more than a generalized fear that if forced to provide tax information, the taxpayer would somehow be more likely to face criminal charges for tax evasion.  Edwards v. Commissioner of Internal Revenue, 680 F.2d 1268, 1270 (9th Cir. 1982).  “The fifth amendment privilege cannot be used as a method of evading payment of lawful taxes.”  Edelson v. Commissioner of Internal Revenue, 829 F.2d 828, 832 (9th Cir. 1987).  As the Supreme Court of the United States has aptly stated, the privilege “has never been thought to be in itself a substitute for evidence that would assist in meeting a burden of production.”  United States v. Rylander, 103 S. Ct. 1548, 1553 (1983).  The Court further stated that the privilege should not be converted: 

from the shield against compulsory self-incrimination which it was intended to be into a sword whereby a claimant asserting the privilege would be freed from adducing proof in support of a burden which would otherwise have been his.  None of our cases support this view.  

Id. 


Therefore, the burden of proof remained on Coolman to prove that she was not liable for tax as the Director assessed.  Section 621.050.2.  Further, even though Coolman did not testify, she called her husband as a fact witness and thus had ample opportunity to present evidence.  

II.  Coolman’s Arguments


Coolman first argues that she never received a proper assessment from the IRS.  26 U.S.C. §§ 6201-6203; 26 CFR § 601.103(a).  However, Missouri’s determination of federal adjusted gross income is not dependent on the IRS’s determination.  Buder v. Director of Revenue, 869 S.W.2d 752, 753-54 (Mo. banc 1994).  Even if it were, we have no authority to 

superintend another agency’s procedure.  See Missouri Health Facilities Review Committee v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).  Therefore, whether the IRS made a proper assessment is not relevant in this case.  


At the hearing, we took with the case Coolman’s objection to documents that the Director had received from the IRS.  Coolman objected on the basis that the documents did not have an attestation and seal under § 490.220.  Coolman also argues that the documents do not comply with § 536.070(11), which provides that results of audits may be admissible as evidence if made by or under the supervision of a witness who is present at the hearing, testifies as to the accuracy of the results, and is subject to cross-examination.  However, 26 U.S.C. § 6103(d) permits the IRS to disclose information to state agencies, and two Missouri statutes, §§ 136.310 and 143.671, specifically provide that evidence of an IRS determination shall be admissible in proceedings before this Commission.  Likewise, § 302.312 provides that copies of all documents filed with the Department of Revenue shall be admissible as evidence in all administrative proceedings.  These more specific statutes control over the general statutes.  Greenbriar Hills Country Club v. Director of Revenue, 935 S.W.2d 36, 38 (Mo. banc 1996).  Therefore, we overrule the objection to the documents.  


Coolman further asserts that the Director’s witness was incompetent to testify as to the results of the IRS examination.  We overruled Coolman’s objections and motion to strike that testimony at the hearing.  We recognize that the Director’s employee was not involved in the IRS’s examination, and we thus give the appropriate weight to the testimony.  


Coolman argues that the lack of a competent witness deprived her of the opportunity to challenge the amount of her income.  In her written brief, she claims that she did not have rental income during the periods in question, and that “other income” determined by the IRS was 

actually repayment of a loan and re-deposits of her wages into her bank account.  However, Coolman had the opportunity to present evidence at the hearing, and failed to present any evidence that she did not have rental income or “other income” as determined by the IRS.  We may not consider evidence that is not in the record.  State v. Evans, 992 S.W.2d 275, 294 (Mo. App., S.D. 1999).  Coolman has failed to meet her burden to prove that her income was other than the Director determined.  Section 621.050.2.  


Coolman further contends that the Director failed to comply with the federal Fair Debt Collection Practices Act.  15 U.S.C. § 1692a et seq.  However, that act applies to consumer debt, 15 U.S.C. § 1692a(5), and the Missouri Department of Revenue is excluded from the definition of “debt collector” under that act.  15 U.S.C. § 1692a(6)(C).  Further, that act allows a creditor to pursue a claim in court, 15 U.S.C. § 1692k, and this is not the proper venue for such an action.  


Coolman also cites the provision of U.S. Const. amend. V stating that no person shall be deprived of life, liberty, or property without due process of law.  This Commission must follow the statutes and cannot consider constitutional challenges to the statutes.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc 1990).  However, Coolman’s constitutional argument is noted and is preserved should she wish to argue it before a reviewing court. 

III.  Missouri Income Tax


Section 143.011 imposes the Missouri income tax on the taxable income of every Missouri resident.  The tax is based on federal adjusted gross income.  Sections 143.111 and 143.121.1.  The Director properly allowed the Missouri standard deduction, § 143.131, the federal income tax deduction, § 143.171.2, and the deduction for personal exemptions.  Sections 143.111(2) and 143.151.  Coolman failed to meet her burden to prove that her Missouri income 

tax was other than what the Director determined.  Section 621.050.2.  She made no payments of Missouri income tax.  Therefore, she is liable for Missouri income tax as the Director determined, §§ 143.011 and 143.111, plus accrued interest.  Section 143.731.1.  

IV.  Additions


Section 143.741.1 imposes an addition to tax of five percent per month (up to a maximum of 25 percent) when a return is not filed on the prescribed date, “unless it is shown that such failure is not due to willful neglect.”  Hewitt Well Drilling & Pump Serv. v. Director of Revenue, 847 S.W.2d 795, 799 (Mo. banc 1993).  Good faith suffices to show the absence of willful neglect.  Id.  A taxpayer is required to file an income tax return and pay any tax due “on or before the fifteenth day of the fourth month following the close” of the tax year.  Section 143.511. Coolman’s failure to file returns on the prescribed dates was not in good faith.  Therefore, we conclude that Coolman owes the 25 percent addition to tax as the Director assessed.  

V.  Criminal Penalties 


Finally, Coolman cites 26 U.S.C. § 7214 and § 576.040(3), which allow criminal penalties for making demands for more tax than is due.  Coolman requests that we ask the appropriate authorities to file criminal charges against the Director’s employee.  This is not a criminal proceeding, and this Commission does not have jurisdiction to determine criminal liability.  State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).  We may only take action as authorized by statute, Lagares v. Camdenton R-III School Dist.  68 S.W.3d 518, 526 -527 (Mo. App., W.D. 2001), which in this case is limited to determining the appeal of Coolman’s Missouri income tax liability.  Section 621.050.1.  Further, Coolman has not shown that the amount the Director assessed is incorrect.
  

Summary


Coolman is liable for Missouri income tax and additions as the Director assessed for 1995, 1996, and 1997, plus accrued interest.  


SO ORDERED on June 24, 2003.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�We also decline Coolman’s request that we sanction the Director’s counsel.  
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