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)

DECISION 


Cook Tractor Company (“Cook”) is subject to Missouri sales/use tax as the Director of Revenue (“Director”) assessed, plus interest, on its purchases of motor vehicle materials and parts during 2000, 2001, and 2002.  Cook is also subject to Missouri sales tax, plus interest, on its purchase of a Ford F-150 pickup.  Cook has not established its entitlement to sales/use tax exemptions as a common carrier.  
Procedure


Cook filed a complaint on November 7, 2003, challenging the Director’s assessments of sales/use tax on its purchases of a Ford F-150 pickup and various motor vehicle materials and parts.  

This Commission convened a hearing on the complaint on August 19, 2004.  James K. Journey represented Cook.  Senior Counsel James L. Spradlin represented the Director.  We 
reconvened the hearing by telephone on December 17, 2004.  During the second day of hearing, the Director objected to Petitioner’s Exhibits X and Y, and we took the objections with the case.  Cook faxed copies of Petitioner’s Exhibits X and Y to this Commission on December 17, 2004.  The Director filed a written objection to Petitioner’s Exhibits X and Y on December 21, 2004.  Cook filed suggestions in opposition to the objection on December 27, 2004.  After our reporter prepared the transcript, the parties submitted written arguments.  

Evidentiary Rulings

We took with the case the Director’s objections to Petitioner’s Exhibits U, X, and Y, and Cook’s objection to Respondent’s Exhibit 3.  


Petitioner’s Exhibit U is a U.S. Department of Transportation Motor Carrier Identification Report that Cook offered to show a correction indicating that it operated “for-hire” as well as “private (property).”  The Director objected that this form is dated October 28, 2003, and is therefore beyond the tax periods at issue in this case, which is 2000-2002.  


Petitioner’s Exhibit X is a Missouri Department of Transportation Equipment Registration Form for 2004, on which Cook indicated that it operates “for hire.”  Petitioner’s Exhibit Y is a Missouri Department of Transportation annual renewal application for 2005, which is prepared by that department and sent to the license holder for any corrections.  That form indicates that Cook is a private carrier.  The Director objects that these documents go beyond the tax periods at issue in this case.  Cook argues that the documents are relevant to show that the government did not make changes as to Cook’s carrier status, regardless of whether Cook notified the Missouri Department of Transportation of its status.  

We overrule the Director’s objection to Petitioner’s Exhibits U, X and Y.  Cook argues that Exhibits U and X corrected clerical errors on earlier forms.  Therefore, Exhibits U, X, and Y 
are relevant even if they go beyond the periods at issue in this case.  However, these exhibits ultimately do not affect our determination of whether Cook is a common carrier.


Respondent’s Exhibit 3 consists of documents from the Missouri Department of Transportation.  Cook objected to the first page, instructions for “2005 Annual Registration Renewal,” on the basis that it is not for the tax periods at issue.  The Director, however, offered the document as a representative sample.  Though we overrule the objection, the document does not affect our disposition of the case.  

We admit Petitioner’s Exhibits U, X, and Y, and Respondent’s Exhibit 3 into evidence.  
Findings of Fact

Cook’s Business
1. Cook buys, sells, and transports large farm equipment and construction equipment.  Cook accepts some of these items for consignment sales.  Cook also sells repair parts for machinery and equipment.  
2. Every month (except July), Cook holds an auction of the farm equipment and construction equipment.  Approximately 500 people attend each auction.  
3. Before and during its auctions, Cook announces over the loud speaker that it can haul the equipment for the purchasers.  
4. Cook has a fleet of trucks that it uses to haul equipment.  
5. Cook’s employees regularly go to other states for auctions.  Cook receives requests to haul goods from people who have seen its trucks on hauls or at auctions.  When asked, Cook informs callers that it will perform hauling service.  Cook hauls the equipment in interstate commerce.  
6. Cook hauls some equipment that customers purchase at its auctions and request to have hauled.  Cook also hauls equipment from other locations at a customer’s request.  Some 
customers request that a piece of equipment be stored at Cook and then hauled by Cook to another location.  
7. Cook sells approximately 800 pieces of equipment each month.  (Tr. at 50, 59.) Cook could easily haul 400 or more of those pieces of equipment.  Cook usually spends the two weeks after each auction hauling the equipment to the purchasers.  
8. Cook normally charges per loaded mile, which is the industry standard, for hauling equipment.  Cook sometimes charges per hour if the loading will take a long time.  
9. Cook does not advertise itself as a hauler of goods in the newspaper or telephone book.  Cook advertises its auctions in the newspaper and in advertising fliers, but does not refer to transportation for hire in those advertisements.  
10. If someone calls Cook and asks if Cook will haul something, Cook sometimes answers in the affirmative, but is selective as to the type of item, as its trailers are designed for hauling farm or construction equipment.  

Cook’s Motor Carrier Registrations
11. For 2000, 2001, and 2002, Cook was registered as a motor carrier with the Missouri Department of Economic Development, Division of Motor Carrier and Railroad Safety, for transporting property.   
12. On Cook’s applications to renew its vehicle licenses for 2000, 2001, and 2002 with the Missouri Highway Reciprocity Commission, Cook indicated that it was a private carrier.  
13. Cook received a certificate of authority from the Federal Highway Administration (“FHA”) to engage in transportation as a common carrier of property by motor vehicle in interstate or foreign commerce.  The service date was March 14, 1997.  Cook obtained that certificate in 1997 because its business was growing, and it received calls from many people 
asking Cook to haul equipment for them.  Cook has continued to pay the appropriate fees to maintain its common carrier status with the federal government.  
14. As of April 30, 2003, Cook was registered with the U.S. Department of Transportation, Federal Motor Carrier Safety Administration, as a private carrier.  As of July 9, 2003, Cook was registered with the Federal Motor Carrier Safety Administration as a private carrier and as authorized for hire.  
15. Cook’s name, telephone number, and U. S. Department of Transportation number are on its trucks.  

Cook’s Truck Purchase
16. On February 15, 2001, Cook purchased a Ford F-150 pickup for $10,000.  The truck was licensed as a 12,000-pound vehicle.  Cook did not pay sales tax on the purchase because it presented its FHA certificate to the Director’s licensing office and claimed a common carrier exemption on the purchase.  The next month, Cook re-licensed the truck as a 24,000-pound vehicle.  
The Director’s Audit and Assessments
17. The Director conducted an audit of Cook for January 2000 through December 2002.  The auditor consulted with another auditor who had previously audited Cook, but the previous auditor did not recall any issue as to common carrier status and had been under the impression that Cook only hauled its own goods.  
18. At the completion of the audit for January 2000 through December 2002, Cook agreed that it was subject to sales/use tax on some items on which it had not collected tax.  Cook paid the sales/use tax on those items.  However, Cook maintained that it is a common carrier.  Therefore, Cook did not agree that it is subject to sales/use tax on its purchase of the Ford F-150 truck and on materials and parts for its trucks and trailers.  
19. Cook posted all hauling as “labor” in its general ledger.  The auditor and Cook agreed that the auditor could examine all freight tickets for 2002 and attempt to trace them back to equipment sales in the whole goods and auction invoices.  Cook printed out a “Sales by Item Detail” report listing all labor invoices billed during 2002.  Of the 134 freight tickets invoiced during 2002, 25 of them could not be traced back to a particular sale.  Most of those that could not be traced to a sale, however, were regular Cook customers.  Cook had no freight income during July, the month in which it did not hold auctions.  The auditor found that of the freight income earned during 2002, approximately 70% resulted from Cook picking up consigned goods and deducting the hauling charge from the consignee’s settlement.  Most of the remaining 30% resulted from Cook delivering goods to customers who either attended the monthly auction or bought equipment from Cook outside of the auction.  $6,166 was not traced back to a corresponding whole good or auction invoice.  (Resp. Ex. 1 at D3.)  
20. The auditor concluded that Cook is not a common carrier and is not entitled to the tax exemptions for common carriers.  Pursuant to the audit, the Director assessed $2,742.27 in sales/use tax, plus interest, on Cook’s purchases of vehicle parts and materials, and $472.50 in sales tax on Cook’s purchase of the Ford F-150 truck.  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Cook has the burden of proof.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for 
the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 144.020.1 imposes a sales tax upon sellers making retail sales of tangible personal property in Missouri.  Section 144.610 imposes a use tax for the privilege of storing, using, or consuming in Missouri personal property purchased from out of state.
I.  Exemption for Materials and 
Parts Used on Common Carriers

Section 144.030.2(3) provides a sales/use tax exemption for: 

Materials, replacement parts and equipment purchased for use directly upon, and for the repair and maintenance or manufacture of, motor vehicles, watercraft, railroad rolling stock or aircraft engaged as common carriers of persons or property[.]

Tax exemptions are to be construed strictly, but reasonably, against the taxpayer.
Murphy Co. Mechanical Contractors & Engineers v. Director of Revenue, 156 S.W.3d 339, 340 (Mo. banc 2005).  
A.  Missouri Statutes, Regulation, and 
Case Law Defining Common Carriers

Section 390.020(6) defines a “common carrier” as: 
any person which holds itself out to the general public to engage in the transportation by motor vehicle of passengers or property for hire or compensation upon the public highways and airlines engaged in intrastate commerce[.]

Section 390.020(7) defines a “contract carrier” as:

any person under individual contracts or agreement which engage in transportation by motor vehicles of passenger [sic] or property for hire or compensation upon the public highways[.]
Section 390.020(23) defines a “private carrier” as: 

any person engaged in the transportation of property or passengers by motor vehicle upon public highways, but not as a common or 
contract carrier by motor vehicle; and includes any person who transports property by motor vehicle where such transportation is incidental to or in furtherance of his commercial enterprises[.]

The Director’s Regulation 12 CSR 10-110.300 provides:  

(1) In general, materials, replacement parts, and equipment purchased for use directly upon, and for the repair and maintenance or manufacture of, motor vehicles, watercraft, railroad rolling stock or aircraft engaged as common carriers of persons or property are not subject to tax. . . .  Motor vehicles licensed for a gross weight of twenty-four thousand (24,000) pounds or trailers used by common carriers solely in the transportation of persons or property in interstate commerce are not subject to tax.  
(2) Definition of terms. 

(A) Common carrier--any person that holds itself out to the public as engaging in the transportation of passengers or property for hire.  A common carrier is required by law to transport passengers or property for others without refusal if the fare or charge is paid.  To qualify as a common carrier, a carrier must be registered as a common carrier with all agencies that require such registration, such as the United States Department of Transportation.  

(B) Contract carrier--any person under individual contracts or agreements that engages in transportation of passengers or property for hire or compensation.  A contract carrier is a carrier that meets the special needs of certain customers to transport its passengers or property.  

*   *   *


(E) Private carrier--any person engaged in the transportation of passengers or its property, but not as a common carrier or a contract carrier.  
*   *   *

(4) Examples. 

(A) A manufacturer registered as a common carrier maintains a fleet of trucks to transport finished products to various distribution centers throughout the United States.  The manufacturer advertises that it will transport goods belonging to 
others on return trips from the distribution centers and advertises that service.  The purchase of the manufacturer’s fleet of trucks and repair parts for the fleet are not taxable.  

(B) A manufacturer maintains a fleet of trucks to transport finished products to various distribution centers throughout the United States.  The manufacturer also negotiates with other companies to transport goods on return trips from the distribution centers.  The purchase of the manufacturer’s fleet of trucks and repair parts for the fleet are taxable because the manufacturer is not a common carrier.  
*   *   *


(I) The owner of a Missouri furniture store is registered as a common carrier, but does not hold itself out to the general public as a common carrier.  It uses its truck only to deliver furniture sold to customers residing in and outside Missouri.  The owner installs new brakes on the truck.  Even though the owner is registered as a common carrier, the brakes are taxable because the furniture store is operating as a private carrier.  

Regulations have the force and effect of law.  Community Bancshares, Inc. v. Secretary of State, 43 S.W.3d 821, 825 (Mo. banc 2001). 


The Missouri courts have defined “common carrier” with principles similar to those set forth in § 390.020(6) and Regulation 12 CSR 10-110.300:
The fundamental characteristic of a public calling is indiscriminate dealing with the general public.  As Baron Alderson said in the leading case:  ‘Everybody who undertakes to carry for any one who asks him is a common carrier.  The criterion is whether he carries for particular persons only, or whether he carries for every one.  If a man holds himself out to do it for every one who asks him, he is a common carrier; but if he does not do it for every one, but carries for you and me only, that is a matter of special contract’ This regular course of public service without respect of persons makes out a plain case of public profession by reason of the inevitable inference which the general public will put upon it.  ‘One transporting goods from place to place for hire, for such as see fit to employ him, whether usually or occasionally, whether as a principal or an incidental occupation, is a common carrier.’

*   *   *

In Campbell v. Storage & Van Co., 187 Mo.App. 565, 174 S.W. 140, 142, the court held the following to be the rule for determining status as between private and common carriers:  “(1) Whether the business is a public business or employment, and whether the service is rendered to all indifferently.  (2) Whether defendant has held itself out as so engaged, so as to make it liable for refusal to accept the employment proffered.  And along with these may go the question as to whether the contracts, under which business is accepted, are made on the basis of private or public carriage.  This last, however, is only a circumstance which may be looked at in arriving at a conclusion on the two above-mentioned questions.”  And it was further said:  “If the defendant, by reason of the circumstances, is a common carrier as to the goods in question, it cannot by any special contract change its status as such or exempt itself from the responsibilities growing out of that relation.”  The case cites with approval the following from 1 Hutchinson on Carriers (3d Ed.) § 59:  “If he professes to carry only a certain kind, this does not take from him his status as a common carrier.”

In Lloyd v. Haugh & Keenan Storage & Transfer Co., 223 Pa. 148, 72 A. 516, 21 L.R.A.(N.S.) 188, an oft-cited case (trespass to recover damages for the loss of household effects), the court was considering the question of whether the defendant was a common carrier.  It was there said:  “Defendant does hold itself out to the public as engaged in the moving of household goods, thereby inviting employment along this line. * * * Notwithstanding this public committal of the company to a general and undiscriminating service, it is argued that inasmuch as the company claims the right to select those whom it will serve, and because its custom has been and is to discriminate, accepting some and rejecting others, as it may choose, this circumstance makes it a private as distinguished from a common carrier, and exempts it from the obligations and liability which the law imposes on the latter relation.  The argument assumes that no legal duty rests upon the defendant to treat alike all applying for its services. * * * Whether such a duty attaches as a necessary incident to the relation of common carrier under any and all circumstances need not be discussed. * * * Conceding, however, that such a duty rests upon a common carrier, to claim that one is not a common carrier because he has persistently disregarded this duty and has arbitrarily chosen whom he would serve, notwithstanding he has invited the public generally to apply, is to make a public duty determinable by the pleasure of the individual, and not by principle or law.  We express a doctrine universally sanctioned when we say that anyone who holds himself out to the public as ready to undertake for hire or reward the transportation of goods from place to place, and so invites custom 
of the public, is in the estimation of the law a common carrier. * * * We are dealing with a case where the carrier made the transportation of household goods part of its regular business, advertised that business in a way to solicit custom from the general public.  An unavoidable implication arises that it holds itself in readiness to engage with any one who might apply.”  The essential feature of a public use is that it is not confined to privileged individuals, but is open to the indefinite public.  It is this indefinite or unrestricted quality that gives it its public character. White v. Smith, 189 Pa. 222, 42 A. 125, 43 L.R. A. 498.  “It follows that the use must be so extensive as to imply an offer to serve all of the public, or that there be other circumstances from which it may be reasonably inferred that the carrier was undertaking to serve all to the limit of his capacity.  One, however, does not become a public carrier because he is engaged exclusively in transporting persons or property or because the person or persons whom he serves take all his facilities.  The test is whether he has invited the trade of the public.”  Klawansky v. Public Service Commission, 123 Pa.Super. 375, 187 A. 248, 251.  But, “the public does not mean everybody all the time.”  Spontak v. Public Service Commission, 73 Pa.Super. 219, loc. cit. 221 citing Peck v. Tribune Co., 214 U.S. 185, 29 S.Ct. 554, 53 L.Ed. 960, 16 Ann.Cas. 1075.  If the carrier carries goods as a public employment, undertaking to carry goods for persons generally, and holds himself out to the public as ready to engage in that business as a business, and not as a casual occupation, he comes within the definition of a common carrier. Story on Bailments, § 495.
State ex rel. Anderson v. Witthaus, 102 S.W.2d 99, 101-102 (Mo. banc 1937).  In that case, the court held that the owner of three buses, who offered a chartered bus service, was a common carrier and was thus required to hold a permit or license as a common carrier.  
B.  Application to This Case
1.  Registrations

Regulation 12 CSR 10-100.300(2)(A) requires that a common carrier be registered as a common carrier with all agencies that require such registration, such as the United States Department of Transportation.  The vast array of state and federal registration requirements for motor carriers is somewhat confusing.  However, it is Cook’s burden, as the party claiming a tax exemption, to prove its entitlement to the exemption.  Murphy Co., 156 S.W.3d at 340.

a.  Federal Regulatory Authorities

Cook showed that it was registered with the FHA as a common carrier as of 1997, and that it has continued to pay the appropriate fees to maintain its common carrier status with the federal government.  


The auditor found that Cook was registered with the Federal Motor Carrier Safety Administration as a private carrier as of April 30, 2003.  Cook’s witness, Linda Christy, testified that she made a clerical error in Cook’s registration and that she later corrected this registration to reflect that Cook was also a carrier for hire.  (Pet’r Exs. T, U; Tr. at 21-26.)  

The record does not show the relationship between the registration with the FHA and the registration with the Federal Motor Carrier Safety Administration.  We do not question Christy’s veracity, and we agree that Cook should not be bound by a clerical error in the complicated registration process with the state and federal regulatory authorities.  The Director makes no argument that Cook was not registered with the proper federal regulatory authorities, but rightfully focuses on whether Cook actually functioned as a common carrier.  Cook presented evidence that it has continued to pay the appropriate fees to maintain its common carrier status with the federal government.   For purposes of this decision, we conclude that Cook was registered as a common carrier with the federal government.  
b.  State Regulatory Authorities

The record contains documentation from two different state regulatory agencies:  the Missouri Highway Reciprocity Commission and the Missouri Division of Motor Carrier and Railroad Safety.  


The Director’s exhibits show that Cook applied to renew its registration with the Highway Reciprocity Commission as a private carrier for 2000, 2001, and 2002.  (Resp. Ex. 3.)  The Highway Reciprocity Commission was authorized to enter into agreements with other states 
so that operators of motor vehicles in interstate commerce could pay registration and other fees on an apportionment basis commensurate with and determined by the number of miles traveled on Missouri highways.  Section 301.277.1(2).  The Highway Reciprocity Commission was in existence during most of the time period at issue in this case, but it was abolished and its duties transferred to the Missouri Department of Transportation, effective July 11, 2002.  Section 226.008.2(3) and .3, RSMo Supp. 2004.  The record does not show why it is significant that Cook registered with the Highway Reciprocity Commission as a private carrier, when the Division of Motor Carrier and Railroad Safety is the state agency that issues the operating authority.

Section 390.051.1 provides: 

Except as otherwise provided in section 390.030, no person shall engage in the business of a common carrier in intrastate commerce on any public highway in this state unless there is in force with respect to such carrier a certificate issued by the division [of motor carrier and railroad safety] authorizing such operations.  

(Emphasis added).  Section 390.061 similarly provides:  

Except as otherwise provided in section 390.030, no person shall engage in the business of a contract carrier in intrastate commerce on any public highway in this state unless there is in force with respect to such carrier a permit issued by the division of motor carrier and railroad safety authorizing such operations.  

(Emphasis added).  

Cook introduced into evidence copies of its “Uniform Application for Single State Registration for Motor Carriers Operating Under Authority Issued by the Federal Highway Administration” for 2000, 2001, and 2002.  (Pet’r Exs. O, Q, and S.)  These applications sought authority from the Missouri Department of Economic Development, Division of Motor Carrier and Railroad Safety, to operate as a transporter of property, but do not state anywhere whether 
the operation was as a common carrier or a contract carrier, both of which were regulated by the division.
  Cook also introduced into evidence copies of its registration receipts from the division for 2000, 2001, and 2002.  (Pet’r Exs. N, P, and R.)  These receipts state that they must be carried in the cab of the vehicle, and that they authorize the motor carrier to operate in the states listed thereon.  These documents nowhere state whether the authority was granted for Cook to operate as a common carrier or as a contract carrier.  Pursuant to §§ 390.051.1 and 390.061, Cook could not operate as either a common carrier or a contract carrier without first having the proper “certificate issued by [the division] authorizing such operations.”  The Department of Transportation’s fleet inquiry system shows Cook as a private carrier for 2000, 2001, and 2002.  (Resp. Ex. 3.)

The record does not indicate whether the Division of Motor Carrier and Railroad Safety differentiated between common carriers and contract carriers in issuing its certificates of operating authority during the periods at issue.  Section 390.020(18) defines the term “motor carrier” to include both common carriers and contract carriers.  Section 390.020(23) defines “private carrier” as a carrier other than a common carrier or contract carrier.  Cook produced receipts from the division authorizing it to operate as a motor carrier.  This is insufficient to meet Cook’s burden to show that it was registered as a common carrier with all the agencies that require such registration.  

Cook’s employee, Linda Christy, answered the following question in the affirmative on the second day of hearing:  
In other words, you still pay for your common carrier status and license fees appropriately so that you can haul for hire; is that correct? 

(Tr. at 176.)  However, this was a general question and was not specific as to the periods at issue in this case or as to common carrier status with the State of Missouri.  We would attach much greater weight to a copy of a certificate of authority to operate as a common carrier in the State of Missouri.  Cook has not produced a copy of such a certificate or explained the absence of such.  

Cook bears the burden of proving that it was registered as a common carrier with all the agencies that require such registration.  Regulation 12 CSR 10-110.300(2)(A); Murphy Co., 156 S.W.3d at 340.  The evidence is insufficient to carry that burden.  However, as explained below, we further conclude that Cook has failed to show that it held itself out to the public as engaging the transportation of property for hire and that it operated as a common carrier.   
2.  “Holding Out”

The Director’s Regulation 12 CSR 10-110.300(2)(A) provides that “[a] common carrier is required by law to transport passengers or property for others without refusal if the fare or charge is paid.”  Cook does not have a set fare, charge, or route for its hauling services.  Cook normally charges per loaded mile, which is the industry standard, but sometimes charges by the hour if more loading is required.  Regulation 12 CSR 10-110.300(2)(A) further provides that a common carrier is “any person that holds itself out to the public as engaging in the transportation of passengers or property for hire.”  The Director relies on evidence that Cook did not advertise its hauling services in the Yellow Pages or newspaper.  Cook asserts that it announced at its auctions that it was available to haul goods.

Cook relies on United States v. One Rockwell International Commander 690C/840, 754 F.2d 284, 287 (8th Cir. 1985), where the court stated:  

Compliance with regulations and evidence of certification are properly factors that can be considered in determining whether a “holding out” has occurred.  These considerations, however, are only two of many factors that may be relevant in a particular case. See United States v. One (1) Liberian Refrigerator Vessel, 447 F.Supp. 1053, 1064 (M.D.Fla.1977), aff'd 617 F.2d 136 (5th Cir.1980).  Here, despite these violations, it is clear (and the district court so found) that Jimmy Jet met the test of common carriage by actually engaging in the business of carrying passengers for hire.  See Arrow Aviation, Inc., 266 F.2d at 490. Very simply, at the core of the common carriage issue is not the “corporate character or declared purposes” of the carrier in question but rather what the carrier in reality actually does.  United States v. California, 297 U.S. 175, 181, 56 S.Ct. 421, 422, 80 L.Ed. 567 (1936). 

The court in State ex rel. Public Service Comm’n v. Logan, 411 S.W.2d 86 (Mo. 1967), discussed “holding out” as it applied to a common carrier:

“It is well established that a ‘holding out’ may be accomplished by advertisement or solicitation through agents, but these tests are neither determinative nor exclusive.  A ‘holding out’ may result 

from a course of business or conduct.  A definition of the term ‘holding out’ appears in Northeastern Lines, Inc., Common Carrier Application, 11 M.C.C. 179 (1939):

“‘Question arises as to the meaning of the words “holds itself out,” as applied to a common carrier.  They clearly imply, we believe, that the carrier in some way makes known to its prospective patrons the fact that its services are available.  This may be done in various ways, as by advertising, solicitation, or the establishment in a community of a known place of business where requests for service will be received.  However the result may be accomplished, the essential thing is that there shall be a public offering of the service, or, in other words, a communication of the fact that service is available to those who may wish to use it.’”
Id. at 88-89 (quoting Vincent v. United States, 58 A.2d 829 (D.C. App. 1948)).  The court also stated:

“If the carrier carries goods as a public employment, undertaking to carry goods for persons generally, and holds himself out to the public as ready to engage in that business as a business, and not as a casual occupation, he comes within the definition of a common carrier.”

Logan, 411 S.W.2d at 89 (quoting Anderson, 102 S.W.2d at 102).


Cook emphasizes language from Anderson, 102 S.W.2d at 102:  “the public does not mean everybody all the time.”  Cook asserts that it may serve a particular segment of the public and still be considered a common carrier.  While this is true, Cook does not hold itself out to all who might accept its services.  Cook does not advertise itself as a carrier.  Cook announces its hauling services to those who come to its auctions.  Cook presented evidence that some people see its trucks on hauls or at auctions and then call to request its services.  Cook’s name, telephone number, and U.S. Department of Transportation number are on its trucks.  However, this business is still a result of Cook’s private arrangements rather than holding itself out to the public as a carrier.  The auditor found that out of the 134 freight tickets invoiced during 2002, 25 of them could not be traced back to a particular sale.  Most of those that could not be traced to a sale, however, were regular Cook customers.  Cook had no freight income during July, the month in which it did not hold auctions.  The auditor further found that of the freight income earned during 2002, approximately 70% resulted from Cook picking up consigned goods and deducting the hauling charge from the consignee’s settlement.  Most of the remaining 30% resulted from Cook delivering goods to customers who either attended the monthly auction or bought equipment from Cook outside the auction.  Only $6,166 was not traced back to a corresponding whole good or auction invoice.

Based on these facts, Cook does not hold itself out to or serve the public.  Instead, Cook negotiates delivery terms with specific customers who request its hauling services.  This falls within the Director’s definition of “contract carrier”:
any person under individual contracts or agreements that engages in transportation of passengers or property for hire or compensation.  A contract carrier is a carrier that meets the special needs of certain customers to transport its passengers or property.  

Regulation 12 CSR 10-110.300(2)(B); see also § 390.020(7).  

3.  Conclusion

Cook’s delivery business is similar to the examples given in the Director’s Regulation 
12 CSR 10-110.300(4)(B) and (I).  Cook has not met its burden to prove that it is a common carrier for purposes of the sales/use tax exemption.  Murphy Co., 156 S.W.3d at 340; § 144.030.2(3).  The exemption specifically applies only to common carriers, and does not apply to contract carriers, even though such carriers were also required to be registered with the Division of Motor Carrier and Railroad Safety.  

Cook is liable for sales/use as the Director assessed on its purchases of parts and materials.  Interest applies as a matter of law.  Sections 144.170, 144.720.  

II.  Exemption for Motor Vehicles 
Used by Common Carriers 

Section 144.070.1 imposes the Missouri sales tax on the purchase of a motor vehicle.  The statute provides that the tax is to be paid at the time the owner of the vehicle applies for a certificate of title to the vehicle.  Section 144.030.2(11) provides a sales/use tax exemption for:  

motor vehicles licensed for a gross weight of twenty-four thousand pounds or more or trailers used by common carriers, as defined in section 390.020, RSMo, solely in the transportation of persons or property in interstate commerce[.]


Cook failed to establish that its Ford F-150 pickup was used by a common carrier.  Therefore, it is not entitled to the exemption under § 144.030.2(11) and is subject to sales tax on that purchase.  


Interest applies as a matter of law.  Section 144.170.  
Summary


Cook is subject to sales/use tax as the Director assessed, plus interest.  

SO ORDERED on September 2, 2005.



________________________________



JOHN J. KOPP  



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�The Division of Motor Carrier and Railroad Safety was transferred to the Missouri Department of Transportation, effective July 11, 2002.  Section 226.008.2(1) and .3, RSMo Supp. 2004.  
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