CONSUMER PROGRAMS, INC., 
)



)



Petitioner,
)




)


vs.

)

No. 98-3281 RI




)

DIRECTOR OF REVENUE, 
)




)



Respondent.
)

MEMORANDUM AND ORDER


On November 16, 1998, Consumer Programs, Inc. (CPI) filed a petition challenging the Director of Revenue’s October 21, 1998, final decision assessing it Missouri income tax and interest for tax years beginning in 1991, 1992, and 1993.  


On May 4, 1999, the Director filed a motion for summary determination.  CPI filed a response on July 15, 1999.  


Lawrence P. Katzenstein, with Thompson Coburn, represents CPI.  Senior Counsel Michael L. Murray represents the Director.  


Pursuant to section 536.073.3, RSMo Supp. 1998,
 our Regulation 1 CSR 15-3.450(4)(C) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and (b) entitle any party to a favorable decision.  

ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  

Findings of Fact

1. CPI is a Missouri corporation with its principal place of business in St. Louis, Missouri.  

2. During the periods at issue, CPI was engaged in the business of operating retail portrait studios, primarily as a concessionaire at Sears department stores throughout the United States and Canada.  

3. CPI photographed its customers and charged them a nominal, refundable sitting fee.  The sales at issue involve portraits taken at studios outside of Missouri.  

4. Customers had no obligation to purchase any of the portraits.  A significant number of the portraits were not purchased.  

5. After the subjects were photographed, CPI shipped the exposed film to one of its processing facilities for processing into prints.  One process facility is located in St. Louis, Missouri.  

6. CPI then shipped the processed portrait sheets, as inventory, back to the out-of-state studios.  

7. After viewing the completed portraits, the customers made a decision whether or not to purchase them.  Sales usually occurred because of sophisticated sales techniques at the out-of-state location.  

8. No review or approval of out-of-state orders occurred in Missouri.  

9. CPI computed its Missouri taxable income using the single-factor method of apportionment, and treated all sales involving out-of-state studios as wholly without Missouri.  

10. The Director determined that the sales involving out-of-state studios should be treated as partly within and partly without Missouri.  On January 11, 1996, the Director issued a notice of deficiency to CPI as follows: 


Period
Total


Beginning
Tax
Additions
Interest
Payments
Due

2/3/91
$182,786
$6,655
$56,452.37
$49,674
$196,219.37


2/2/92
$78,367
$2,723
$16,344.86
$23,900
$73,534.86


2/7/93
$11,657
$582
$1,718.18
$0
$13,957.18

11. CPI paid the entire $283,711.41 assessment under protest.  

12. On October 21, 1998, the Director issued a final decision upholding the deficiency but abating the additions.  The Director therefore determined that CPI was entitled to a refund of the additions paid under protest.   

Conclusions of Law

 
This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  CPI has the burden to prove that it is not liable for the amounts that the Director assessed.  Section 621.050.2.


Section 143.451.2(2)(b) sets forth the single-factor method of apportioning multi-state income:  


The amount of sales which are transactions wholly in this state shall be added to one-half of the amount of sales which are transactions partly within this state and partly without this state, and the amount thus obtained shall be divided by the total sales . . . and the net income shall be multiplied by the fraction thus 

obtained, to determine the proportion of income to be used to arrive at the amount of Missouri taxable income. . . .

Section 143.451.2(3) provides definitions:  

For the purposes of this section, a transaction involving the sale of tangible property is:  

(a) “Wholly in this state” if both the seller’s shipping point and the purchaser’s destination point are in this state;  

(b) “Partly within this state and partly without this state” if the seller’s shipping point is in this state and the purchaser’s destination point is outside this state, or the seller’s shipping point is outside this state and the purchaser’s destination point is in this state;  

(c) Not “wholly in this state” or not “partly within this state and partly without this state” only if both the seller’s shipping point and the purchaser’s destination point are outside this state[.]

(Emphasis in original.)


From 1980 through 1988, section 144.010.1(7) contained the definitions for purposes of Chapter 143 that are now contained in sections 143.451.2(3)(a) and (b).  However, effective January 1, 1989, House Bill 1335 (84th Gen. Assembly, 2d Reg. Sess.) deleted these definitions from section 144.010.1(7) and added subdivision (3) to section 143.451.2.  1988 Mo. Laws 558-68.  In addition to paragraphs (a) through (c), quoted above, the new subdivision (3) also contained paragraph (d), at issue here, and (e), which provide that:   


(d) This subdivision shall not apply and subdivision (2) of subsection 2 of this section shall apply to transactions in which tangible property was moved from within this state to another state prior to shipment to the purchaser . . . ;


(e) For purposes of this subdivision the purchaser’s destination point shall be determined without regard to the FOB point or other conditions of the sale, and the seller’s shipping point is determined without regard to the location of the seller’s principle [sic] office or place of business.

If section 143.451.2(2) is applicable, the “source of income” test is used to determined if a sale occurred partly within and partly without Missouri.  Wohl Shoe Co. v. Director of Revenue, 

771 S.W.2d 339, 341-42 (Mo. banc 1989).  


Although we recognize that this Commission’s decisions do not have precedential value, we discuss prior decisions construing these statutes because the parties discuss these cases in presenting their arguments.   


In Helzberg’s Diamond Shops, Inc. v. Director of Revenue, Nos. RI-83-2659, 83-2768, and 83-2769 (Mo. Admin. Hearing Comm’n Oct. 31, 1986), the taxpayer sold jewelry in its retail stores, which were located in Missouri and other states.  Helzberg’s purchased the jewelry from manufacturers in other states, who shipped it to Helzberg’s headquarters and warehouse in Missouri.  Helzberg’s then shipped the jewelry to its retail stores outside Missouri, which offered them for sale to the public.  At that time, section 143.451.2(3)(d) was not in effect, and the language now appearing in section 143.451.2(3)(b) appeared in section 144.010.1(7)(b).  This Commission held that the “seller’s shipping point” was at Helzberg’s out-of-state retail stores rather than at its Kansas City warehouse because the “seller’s shipping point” could not be determined until there was a purchaser of the product.


In Killark Elec. Mfg. Co. v. Director of Revenue, No. 94-000690 RI (Mo. Admin. Hearing Comm’n Feb. 6, 1995), the taxpayer manufactured goods in Missouri and stored some of them in out-of-state warehouses.  The out-of-state warehouses shipped products to the customers by common carrier or UPS, or in some cases the customers picked up the product at the warehouse.  Section 143.451.2(3) was in effect during the periods at issue in Killark.  This Commission applied section 143.451.2(3)(d) and concluded that the property in question was moved from within this state to another state prior to shipment to the purchaser.  Therefore, the 

“source of income” rules applied under section 143.451.2(2).  This Commission noted that Helzberg’s was based on the prior statute, and stated that to the extent Helzberg’s was inconsistent with Killark, it would be disregarded.  

I.  Section 143.451.2(3)(d)


In the present case, the Director argues that section 143.451.2(3)(d) applies because CPI moved the tangible property from this state to another state prior to shipment to the purchaser.  


CPI argues that it sends the portraits for the customer to review and make a decision whether to purchase them.  CPI argues that section 143.451.2(3)(d) applies only when property is moved to another state after the sale has been made, and not when the property is moved to another state before the sale is completed.  This Commission rejected a similar argument in Killark, and we follow this reasoning:  

[T]he language at issue [“transactions in which tangible personal property was moved from this state to another state prior to shipment to the purchaser”] clearly and unambiguously refers to items shipped and purchased regardless of whether the purchase occurs after the shipping.  The legislature described the participants in the shipping transaction as seller and purchaser because § 143.451.2(2) and (3) apply when sales produce income.  Shipments of goods produce no income, and therefore are irrelevant to the statute, until someone purchases the goods shipped.  The legislature’s use of the terms seller and purchaser is simply a concise way of referring only to income-producing shipments of goods.

Killark, at 13.  Section 143.451.2(3)(d) nowhere states that it is applicable only when property is moved after the sale has been completed.  The issue in this case is the treatment of the portraits that have actually been sold, and moving the portraits to another state is obviously an essential part of the purchase transaction.   


CPI asserts that the use of the term “moved” in section 143.451.2(3)(d), when the term “shipment” is used elsewhere in the statute, suggests an element of intention to avoid Missouri 

taxation.  CPI argues that it was not attempting to avoid taxation and that it makes intra-company transfers to its retail outlets, rather than directly to its potential customers, because there is not yet an actual customer to whom to ship the portraits.  Although the purpose of section 143.451.2(3)(d) may well have been to prevent taxpayers from avoiding taxation in Missouri by moving goods to an out-of-state location prior to shipment to the purchaser, the statute contains no language indicating that it applies only if the taxpayer had a purpose of tax avoidance.  We must apply the plain wording used in the statutes. Delta Air Lines, Inc. v. Director of Revenue, 908 S.W.2d 353, 356 (Mo. banc 1995).  Therefore, we do not accept this argument. 

 
CPI further argues that section 143.451.2(3)(d) does not apply in this case because there is no “shipment” to the purchaser after the property is moved to another state.  We accept this interpretation of section 143.451.2(3)(d).  Section 143.451.2(3)(d) applies to “transactions in which tangible property was moved from within this state to another state prior to shipment to 

the purchaser (emphasis added)[.]”  The statute thus contains two sequential elements:  (1) moving the property to another state and (2) shipment to the purchaser.  “Shipment” means “the act or process of shipping : the delivery of goods to a carrier for transportation.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2096 (unabr. 1986).  Under this definition, there was no shipment to the purchaser after the goods had been moved from this state.  After the finished portraits were moved from Missouri to another state, the prospective purchaser came to the out-of-state studio, examined the portraits, and received them there.  This case is distinguishable from Killark, where products were shipped to the customer by common carrier or UPS from the 

out-of-state warehouse.
  Therefore, section 143.451.2(3)(d) does not apply, and we must look to the definitions in section 143.451.2(3)(a) through (c).  

II.  Section 143.451.2(3)(b)


Section 143.451.2(3)(b) provides that a transaction is partly within this state and partly without this state if the seller’s shipping point is in this state and the purchaser’s destination point is outside this state.  CPI argues that the seller’s shipping point was not in Missouri because no sale had yet occurred when CPI sent the portraits from its St. Louis processing facility to the out-of-state studios.  CPI contends that this was merely an intra-company shipment from a Missouri location to an out-of-state location.  CPI asserts that the sales are wholly without Missouri because the portraits were shipped from an out-of-state location, after the sale was completed, to another out-of-state location.  


CPI raised a similar argument as to section 143.451.2(3)(d), and again, we disagree with this reasoning.  Transfer of title in many cases is not complete until the purchaser receives the property, section 400.2-401(2), yet shipment of the goods is obviously part of the purchase transaction.  Section 143.451.2(3)(b) does not state that the seller’s shipping point is in Missouri only if title passes in Missouri.  Further, in this case, the prospective purchaser is already identified when CPI ships the portraits from Missouri.  The customer has had a portrait taken, and it is obvious that the customer has done so with a purchase in mind.  The issue in this case is the treatment of the portraits that are shipped from Missouri to another state and are actually sold to CPI’s customers.  Nowhere does section 143.451.2(2)(b) require that the purchase of the 

goods be completed before the seller ships them.  Therefore, we conclude that the seller’s shipping point is CPI’s processing facility in Missouri. 


CPI does not dispute that the “purchaser’s destination point” is outside the state of Missouri, as CPI ships the portraits to their out-of-state studios for the customer’s review.        


Because the seller’s shipping point is in this state and the purchaser’s destination point is outside this state, the transaction is partly within this state and partly without this state under section 143.451.2(3)(b). 
  To the extent that Helzberg’s is inconsistent, we do not follow it.  Further, this case may be distinguished from Helzberg’s in that the potential purchaser is obviously known at the time of shipment from Missouri to the out-of-state location. 

III.  Unexpected Decision


CPI argues that Killark was an unexpected decision and therefore does not apply to this case.  An unexpected decision is one that a reasonable person would not have expected, based on prior law, previous policy, or regulations of the Department of Revenue.  Section 143.903.2.  Under section 143.903.1, unexpected decisions apply after the most recently ended tax period of the class of persons subject to the tax.  However, because we have not applied section 143.451.2(3)(d) or the holding in Killark, section 143.903 does not apply to this case.   

IV.  Conclusion


Therefore, CPI was liable for Missouri income tax as the Director assessed.  Interest applied to the deficiency as a matter law.  Section 143.731.1.  CPI paid the tax, additions, and interest under protest.  Because the Director abated the additions, CPI is entitled to a refund of the additions.  

Summary 


The sales at issue are partly within and partly without Missouri.  We grant the Director’s motion for summary determination.    


CPI is entitled to a refund of the additions paid under protest.    


SO ORDERED on October ____, 1999.



________________________________



SHARON M. BUSCH 



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�For purposes of his motion, the Director accepted Paragraphs 1 through 13 of CPI’s complaint.  Our findings are based on that admission.  	


�Although Killark’s customers picked up the product at the warehouse in some instances, this Commission characterized all sales from the out-of-state warehouses as transactions in which the property was moved from within this state to another state prior to shipment to the purchaser.  In Killark, the taxpayer did not raise the argument that CPI presents here—that there was no shipment to the purchaser after the property had been moved to another state.  Because section 143.451.2(3) was not in effect during the years at issue in Helzberg’s, that decision did not address this issue either.     


�We note that even if we applied section 143.451.2(3)(d) and the source of income rules, the result would likely be the same.  However, we do not decide that issue.  
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