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DECISION 


Con Agg of Mo LLC (“Con Agg”) is liable for $11,100.53 in sales tax on its small load charges for August 2005 through July 2008, plus interest.   
Procedure


Con Agg filed a complaint on July 30, 2009, challenging the Director of Revenue’s (“the Director”) assessment of sales tax on small load charges.  


On December 10, 2009, this Commission convened a hearing before Commissioner John J. Kopp.  Adam Patchett, with Powell, Bush & Patchett, LLC, represented Con Agg.  Stephen P. Sullivan represented the Director.


The case became ready for our decision on April 19, 2010, when the Director filed the last written argument.  Commissioner Karen A. Winn, having read the full record including all the evidence, renders the decision.

Findings of Fact

Business Organization

1.  Con Agg is a Missouri limited liability company.  Con Agg performs the administrative functions for a business that includes Boone Quarries, Columbia Ready Mix, and Land Concrete & Materials.  Boone Quarries, as the name suggests, conducts quarrying operations, while Columbia Ready Mix and Land Concrete & Materials operate ready mix concrete plants.

Concrete Business
 
2.  Con Agg sells premixed, ready-to-use concrete, primarily to contractors.


3.  During the period at issue, Con Agg had 63 trucks and drivers.  


4.  Customers telephone Con Agg’s dispatch office to have concrete delivered to their job sites.  The customers give instructions as to when and where they would like the concrete to be delivered.  The dispatcher sets up the order and sends it to the plant for batching.  


5.  A delivery ticket is printed when the concrete is batched.  The delivery ticket shows the date and time the order was placed, the customer’s name, the type of concrete ordered, the ingredients used in the concrete, the amount of concrete ordered, and the delivery location.  The delivery ticket states:
 
CONCRETE is a PERISHABLE COMMODITY and BECOMES the PROPERTY of the PURCHASER UPON LEAVING the PLANT.  ANY CHANGES or CANCELLATION of ORIGINAL INSTRUCTIONS MUST be TELEPHONED to the OFFICE BEFORE LOADING STARTS.
When water or other material is added to the concrete at the purchaser’s request, the seller is no longer responsible for either slump or the strength of the concrete so treated.  No claims allowed unless made at the time of delivery. 


6.  The delivery ticket states that there is a delivery charge and a small load charge, but neither the amount of these charges nor the cost of the concrete is printed on the delivery ticket.  


7.  If concrete is not mixed during delivery, it will begin separating within 30 to 40 minutes, which destroys the value of the concrete.  


8.  The batched concrete is poured into a truck, which delivers the concrete to the customer.  


9.  Con Agg’s standard delivery charge is $21/yard for the Columbia area, $14.25/yard if the delivery location is close to the plant, and $30/yard for towns in the surrounding area outside Columbia.  

10.  Con Agg’s small load charge, which is in addition to the delivery charge, is $40 and is imposed on loads less than 3 cubic yards.  Con Agg imposes the small load charge in order to recover part of its delivery costs to the job site.  


11.  Because pricing is very competitive in the concrete business, Con Agg does not charge the small load charge for repeat customers who consistently buy concrete from Con Agg.  

12.  If the concrete goes bad before delivery (for example, if the truck gets stuck in traffic) or is delivered to the wrong location, Con Agg does not charge the customer for it.  


13.  If Con Agg’s truck is involved in an accident and cannot deliver the concrete before it goes bad, Con Agg does not charge the customer for the concrete.  Con Agg files a claim with the insurance company and seeks payment from the party at fault.  


14.  If the concrete goes bad because the customer has caused a delay, Con Agg charges the customer for the concrete.  


15.  If the customer wants to change the concrete after delivery, such as by asking to have water or chemicals added to it, the customer bears the responsibility for the risk that the concrete might not turn out right.   


16.  Upon delivery of the concrete, the customer signs the original delivery ticket, which goes back to Con Agg’s office, and keeps a copy.  


17.  When the delivery ticket is returned to Con Agg’s office, Con Agg writes in the price for the concrete and the amount of the delivery charge and small load charge by hand.   

18.  Con Agg sends an invoice to the customer after delivery is complete.  The invoice itemizes the cost of the concrete, the delivery charge, and the small load charge. 

19.  During the period at issue, all customers received delivery of the concrete from Con Agg.  During any period, the vast majority of customers receive delivery from Con Agg.  The small load charge would be imposed only on delivered concrete and would not be imposed if the customer picked up concrete from Con Agg.  


20.  Con Agg receives a financial benefit from providing delivered concrete to its customers.  

The Director’s Audit and Assessments

21.  The Director conducted a sales tax audit of Con Agg for August 2005 through July 2008.  The Director concluded that Con Agg is liable for sales tax on its small load charges.  The Director also determined that Con Agg was liable for sales/use tax on other items that are not at issue in this case.  The auditor did not hold the standard delivery charge subject to sales/use tax; thus, the standard delivery charge is not at issue in this case.  Because Con Agg disputed the imposition of sales tax on the small load charge, the Director made assessments for the audit 
period, assessing a total of $11,100.53 in sales tax, plus interest, on the small load charge.  The Director did not assess additions to tax.  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Con Agg has the burden to prove that it is not liable for the amount that the Director assessed.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  
I.  Statutes, Cases and Regulation 

Section 144.020.1, RSMo Supp. 2009, imposes the sales tax on all sellers for the privilege of engaging in the business of selling tangible personal property in this state.  Sections 144.021, 144.080.1, and 144.100 require sellers to report and remit tax to the Director on the basis of their gross receipts.  Gross receipts are defined as “the total amount of the sale price of the sales at retail including any services . . . that are a part of such sales[.]”
  A statute imposing a tax is strictly construed in favor of the taxpayer and against the taxing authority.
 

In Kurtz Concrete, Inc. v. Spradling,
 a concrete company sought to exclude from the sales tax a delivery charge that it billed separately on its invoices. The Missouri Supreme Court determined whether the service was part of the sale based on when title to the concrete passed to the customer.
  Testimony in that case convinced the court that the concrete industry's custom and practices showed that title to concrete passed to the customer when the ingredients were 
batched into the truck for mixing.
  The court relied on the testimony that customers became liable for payment when the taxpayer placed the concrete ingredients into the mixer:

We believe that where the seller is to deliver the property at, or transport it to, a particular place, title ordinarily will not pass until the property is delivered to the buyer or reaches the agreed place; but this is not always true, and the title will pass notwithstanding the seller is to make such delivery if such is the intention of the parties.  Since both seller and buyers here have indicated by their testimony that the buyers are required to pay for the concrete as soon as it enters the truck, we must conclude that title then passes.
In House of Lloyd v. Director of Revenue,
 the Missouri Supreme Court held:

The parties have the right to control the time and place that passage of title occurs by their express intent.  See Kurtz Concrete, Inc., 560 S.W.2d at 862.  However, these intentions control only when the parties “otherwise explicitly agreed” when title will pass. . . . “Explicitly agreed” means that which is so clearly stated or distinctly set forth that there is no doubt as to its meaning.
The Missouri Supreme Court reexamined Kurtz Concrete in May Dep't Stores v. Director of Revenue,
 Oakland Park Inn v. Director of Revenue,
 and in Brinson Appliance, Inc. v. Director of Revenue.
  Each of those cases discussed whether a certain service was part of a sale and whether the consequent service charge was included in gross receipts.
In May Dep't Stores, the court addressed the taxability of shipping charges for store fixtures.  The court found that the intention of the parties controlled whether a service was part of the sale.
  The court emphasized that the delivery charges were separately stated and not billed 
as part of the merchandise price.
  On that basis, the court determined that the delivery service was not a part of the sale.
 
In Oakland Park Inn, the court addressed the taxability of mandatory gratuities that Oakland Park Inn imposed on its banquet customers along with its charges for food and drink. The court cited May Dep't Stores, but found that whether Oakland Park Inn separately stated the “involuntary gratuity” it charged catering customers “is not conclusive as to whether or not it is a part of the sale[.]”
  The court found that the “unique nature of the sale of food and tax for serving meals” and the involuntary nature of the charge distinguished the gratuity charges from the delivery charges in Kurtz Concrete.
 The court concluded that the service was part of the sale of the food and drink and, therefore, the “gratuity” was part of gross receipts.
In Brinson Appliance, the court addressed the taxability of appliance delivery charges.  The court stated that:

the guiding factor in determining whether a delivery charge was a part of the sale was the intent of the parties, and where the parties did not intend the cost of shipping to be part of the sale, such charges were not part of the sales price subject to . . . tax.

The court explained Kurtz by saying that decision “made clear that the intent of the parties is controlling in determining whether delivery charges are a part of the sale.”
  The court stated:

Kurtz should not be construed to hold that the time of passage of title is the sole factor to be considered in determining the intent of the parties as to whether delivery charges are “part of the sale.” The fundamental question . . . was whether the parties to these transactions intended the delivery charge to be part of the sale.
The court held that Brinson's delivery charges were not subject to sales tax because neither Brinson Appliance nor its customers intended that delivery be a part of the sale of the appliances.
  Among the factors weighing against taxability were that the cost and means of delivery were entirely up to the customer, the seller had not undertaken to assume the risk for damage or loss during delivery, and the seller derived no financial benefit from delivery.
 

In Southern Red-E-Mix Co. v. Director of Revenue,
 the court determined that concrete delivery charges were subject to sales tax.  The court stated that a number of factors are to be considered in determining whether delivery charges are included within the taxable purchase price:

As explained in Brinson [Appliance, Inc. v. Director of Revenue, 843 S.W.2d 350 (Mo. banc 1992)], the appropriate consideration is whether the parties intended the delivery charge to be part of the sale.  From our review of these cases, it is clear that a number of 

factors are relevant in that determination.  Those factors include when title passes from the seller to the buyer, whether delivery charges are separately stated, who controls the cost and means of delivery, who assumes the risk of loss during delivery, and whether the seller derives financial benefit from the delivery.  The Court does not mean to suggest that this is an exclusive list of factors.  The weight to be given any factor in determining what the parties intended is largely a function of the fact finder. 


The Director’s Regulation 12 CSR 10-103.600 provides: 

(1) In general, the sale of tangible personal property is subject to tax unless a specific statute exempts it.  The sale of a service is not subject to tax unless a specific statute authorizes the taxation of the service.  When a sale involves both tangible personal property and a nontaxable service, the sale of the tangible personal property will be subject to tax, and the service will not be subject to tax, if the sale of each is separate.  When the sale of tangible personal property and a nontaxable service are not separable, the entire sale price is taxable if the true object of the transaction is the transfer of 
tangible personal property.  None of the sale price is taxable if the true object of the transaction is the sale of the nontaxable service.

*   *   * 
(3) Basic Application. 

(A) Shipping, Handling, Minimums, Gratuities and Similar Charges.

1.  If the purchaser is required to pay for the service as part of the sale price of tangible personal property, the entire sale price is subject to tax.

2.  If the purchaser if not required to pay the service charge as part of the sale price of tangible personal property, the amount paid for the service is not subject to tax if the charge for such service is separately stated.  If the charge for the service is not separately stated, the entire sale price is subject to tax.  

*   *   * 
(4) Examples.

*   *   * 

(D) A person purchases ten (10) yards of concrete from a concrete company.  The concrete company separately states the optional delivery charge but has a mandatory minimum service charge of twenty-five dollars ($25) on all orders less than twelve (12) yards.  Tax is due on the concrete price and the mandatory service charge, but not on the delivery charge.  

In general, duly promulgated regulations have the force and effect of law.
  We do not have the authority to declare regulations or statutes invalid.
  However, we may disregard regulations if they are contrary to a statute.
  

In Eighty Hundred Clayton Corp. v. Director of Revenue,
 the court instructed that we must apply precedents with similar facts.  However, two precedents involving concrete delivery 
charges, Kurtz Concrete and Southern Red-E-Mix, reached differing results because the evidence differed in the two cases.  As stated in Southern Red-E-Mix, we must examine a number of factors to determine the intent of the parties, including when title passes from the seller to the buyer, whether delivery charges are separately stated, who controls the cost and means of delivery, who assumes the risk of loss during delivery, and whether the seller derives financial benefit from the delivery.  

II.  Factors in Determining Intent of the Parties

A.  Passage of Title


Section 400.2-401(2) provides:

Unless otherwise explicitly agreed title passes to the buyer at the time and place at which the seller completes his performance with reference to the physical delivery of the goods[.]

In Kurtz Concrete,
 the court stated that unless the parties express a contrary intention: 

We believe that where the seller is to deliver the property at, or transport it to, a particular place, title ordinarily will not pass until the property is delivered to the buyer or reaches the agreed place[.]

In House of Lloyd,
 the court stated: 

The parties have the right to control the time and place that passage of title occurs by their express intent.  See Kurtz Concrete, Inc., 560 S.W.2d at 862.  However, these intentions control only when the parties “otherwise explicitly agreed” when title will pass.  Sprague v. Johnson, 159 Ill. App.3d 798, 142 Ill. Dec. 86, 552 N.E.2d 436, 438 (1990).  “Explicitly agreed” means that which is so clearly stated or distinctly set forth that there is no doubt as to its meaning.  See Harney v. Spellman, 113 Ill. App.2d 463, 251 N.E.2d 262, 266 (1969).  


Con Agg points to its delivery tickets as evidence that title passes when the concrete is loaded on the truck because the delivery tickets state that the concrete becomes the property of 
the purchaser upon leaving the plant.  We do not accept the delivery ticket as a contract between the parties because it was not provided to the customer until delivery and was not signed by the customer until delivery.  Further, the amounts of the standard delivery charges and small load charges were not even stated on the delivery tickets that were given to the customers.  Con Agg’s controller testified as follows:

Q:  The delivery ticket would not be received by the customer until the concrete is actually delivered; is that correct?
A:  That’s correct.

Q:  And how do they know the title has passed if they do not have the delivery ticket until after the concrete is delivered?
A:  Everybody, I guess, knows that in the industry.  But what we do is, if they hold that load and we still don’t give them the delivery ticket and they hold a load out there, goes bad, we bring it back, they still owe for it.

Q:  When you say they hold the load, who are you talking about? 
A:  The customer.

Q:  So if you deliver concrete and they prevent you from emptying it, --
A:  Yes.

Q:  -- the concrete goes bad, they will return it and still be billed for it?
A:  Right.  That’s correct.


We do not take this evidence as establishing the parties’ intent that title pass on the basis of the delivery ticket.  We do not take the controller’s testimony as evidence of the industry custom because he equivocally stated that “Everybody, I guess, knows that.”  Section 400.2-401(2) states that title passes when the seller completes his performance with reference to 
physical delivery of the goods, “[u]nless otherwise explicitly agreed[.]”  The customers did not receive the delivery ticket until the concrete was delivered to them.  Con Agg failed to present any evidence as to whether the small load charge was explained to the customers at the time the orders were placed.  The delivery tickets and invoices, delivered to the customers after the fact, are not an explicit agreement between the parties as to when title passes.  On this record we find no explicit agreement between the parties as to the passage of title.  Therefore, we conclude that title passes upon delivery.  

B.  Risk of Loss


Risk of loss refers to who has “financial responsibility for damage or destruction of property when transferred between seller and buyer.”
  Section 400.2-509 governs risk of loss.  Paragraph (1) governs circumstances in which the contract requires or authorizes the seller to ship the goods by carrier.  Paragraph (2) governs circumstances in which the goods are held by a bailee to be delivered without being moved.  These paragraphs are not applicable to this case.  Paragraph (3) provides: 

In any case not within subsection (1) or (2), the risk of loss passes to the buyer on his receipt of the goods if the seller is a merchant; otherwise the risk passes to the buyer on tender of delivery.  

Under this provision, the risk of loss passes to the customer upon his receipt of the concrete.  This is consistent with the evidence in this case.  If the concrete was not delivered due to an accident, Con Agg filed a claim with the insurance carrier and did not charge the customer for the concrete.  Con Agg bore the responsibility for concrete that went bad unless the delivery was delayed through some fault of the customer.  We discount the testimony of Con Agg’s controller, who did not correctly understand the risk of loss:
  

Q:  . . . What is your understanding of risk of loss? 
A:  Well, if they change it or they ask water to be added to it, for example, that hurts the integrity of the product.  Or they might have something on-site that they want to mix with it, a chemical or something, which that’s done sometimes on-site by the contractor.  And we don’t run any risk of what that concrete is going to turn out to be.  It is the customer’s risk.

Q:  So you’re saying if they alter the order after you’ve already delivered it, then you don’t bear the consequences of what that does to the concrete? 

A:  That’s right.

Q:  But when you used the term “risk of loss,” you were not referring to if the concrete goes bad in transit to the customer’s location? 
A:  Right.

The controller testified as to his understanding of what happened if the customer requested alteration of the concrete after delivery.  That was a risk that the customer bore, but was not the risk of loss, which is the responsibility for loss or destruction of property in transit.  Con Agg bore the responsibility for concrete that was damaged or taken to the wrong location during delivery.  Therefore, Con Agg bore the risk of loss.  
C.  Control of Cost and Means of Delivery


It is also clear that the seller controls the cost and means of delivery.  Virtually no customers have the capability of hauling premixed concrete themselves because the product will separate within a short time if not properly mixed during delivery.  During the period at issue, Con Agg delivered the concrete to all of the customers.  Con Agg presented extensive evidence as to the costs involved in making delivery of the concrete.  Con Agg does not charge the small load charge to repeat customers who consistently buy concrete from Con Agg.  Con Agg controls the cost and means of delivery.  

D.  Separately Stated Charges


Whether the charge is separately stated is another factor to be considered.  Though a delivery charge and small load charge are denoted on the delivery ticket, the amount is not provided to the customer and is not written in until after delivery.  The charges are separately stated on the invoice sent to the customer, but the invoice is not provided until after delivery.  There is no evidence that the charge is separately stated in the oral negotiations when the customer orders concrete.  When the court in cases such as Brinson
 and Southern Red-E-Mix
 lists factors to be considered in determining whether the parties intend that a delivery charge is part of a sale, it is implicit in the analysis that whether charges are separately stated would be determined before the transaction is completed, rather than after completion of the transaction.  Con Agg has not met its burden of proof on this issue.  The small load charges were not separately stated as of the time the delivery was completed and title passed to the purchaser.  This factor weighs in favor of a conclusion that the small load charges were part of the sale.  

E.  Financial Benefit to Seller


Whether the seller derives any financial benefit from the delivery is another factor to be considered.  The small load charge is distinct from the standard delivery charge.  Con Agg offered Exhibit 3, purporting to show that its average delivery cost in calendar year 2008 was $24.97 per yard, its average load size was 5.8 yards, and its delivery charge per yard was $21.00.  In other words, Con Agg’s cost to deliver that average load was $144.83, but the average charge to its customer to deliver that same load was $121.80.  Con Agg’s calculation of its delivery cost structure included items such as driver labor and benefits, mechanic labor and benefits, safety awards, depreciation, property taxes, and administrative overhead.  

Con Agg offered this exhibit to prove that it does not derive a financial benefit from delivering concrete to its customers, but it is unrealistic to assume that Con Agg does not run a profitable business.  In Sipco, Inc. v. Director of Revenue,
 the court stated that one need not be an accountant to understand that all the costs of doing business are factored into the cost of the goods sold.  Petitioner’s Exhibit 3 is titled “Columbia Ready Mix Pricing Structure,” but the exhibit purports to show only the cost structure, not the pricing structure, for sales of concrete.  Therefore, we give little weight to Petitioner’s Exhibit 3.  

Even if we use this exhibit for purposes of illustration, it indicates that Con Agg’s total costs (product cost plus delivery cost) are $67.31 per yard.
  Petitioner’s Exhibit 2 shows charges for concrete at $67.15 or $64.15 per yard, depending on the type of concrete.  These are roughly equal.  If this is the case, the only source of Con Agg’s profit in delivering concrete would be its delivery and small load charges – a conclusion that turns Con Agg’s argument on its head.


Regardless of how the costs and profits are calculated, it is clear that customers generally do not have the resources and capabilities to deliver premixed concrete themselves.  All customers during the period at issue had concrete delivered.  Con Agg is presumed to run a profitable business and receives a financial benefit from having concrete delivered to its customers.      
F.  Conclusion

We have examined the factors set forth by the court in Brinson
 and Southern Red-E-Mix.
  The court made clear that the weight to be given any factor is a function of the fact finder, and that these factors are not exclusive.
  

Having considered the various factors, we conclude that the parties intended for the small load charge to be part of the sale.  All concrete that Con Agg sold during the period at issue was delivered to the customer.  Title does not pass until the concrete is delivered, Con Agg bears the risk of loss during transit, and there is no evidence of a separately negotiated or stated small load charge prior to delivery.  Con Agg benefits from obtaining customers on the basis that it delivers the concrete.  These factors are entitled to great weight and indicate the parties’ intent that the delivery be a part of the sale of concrete.  Our conclusion is also consistent with the Director’s Regulation 12 CSR 10-103.600.  Con Agg is liable for sales tax on the small load charge, plus accrued interest.
  We note once again that the Director assessed no sales tax on the standard delivery charge; thus, that issue is not before us in this case.  
Summary


Con Agg is liable for $11,100.53 in sales tax on its small load charges for August 2005 through July 2008 as the Director assessed, plus accrued interest.  

SO ORDERED on October 5, 2010.



________________________________



KAREN A. WINN 



Commissioner
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