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)



Respondents.
)

ORDER

On July 14, 2003, the Circuit Court of St. Louis County issued an order remanding the above-captioned cases back to this Commission with the following instructions:

The Court finds that the Commissioner did not adequately address the allegation of arbitrary and capricious conduct based upon duplicate sanctions for the same conduct nor did the Commissioner adequately address the rational [sic] of the appropriateness of the extent of the sanction to be imposed in light of the facts set forth in the regulation in Complete Care II.  The Court, therefore, remands the consolidated files back to the Administrative Hearing Commission for further proceedings in order to determine whether, and to what extent, the claims representing the recoupment of 

$57,104.24 are the claims purportedly falsified in Complete Care II and, then, provide a more specific basis for the criteria of sanctions being imposed as is reflected in Exh. AA (FL 307-308), attached hereto and made a part hereof.

Addressing the circuit court’s mandate is a perplexing task.  It has asked this Commission to address whether the State acted in an arbitrary and capricious manner by sanctioning Complete Care twice.  An administrative agency is a statutory creation, and its powers are limited by law.  State Bd. of Regis’n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App. K.C.D. 1974).  This is no less true for this Commission than it is for the Department of Social Services or the Department of Health and Senior Services.  We do not have the power to superintend another agency’s procedures.  Missouri Health Fac. Review Comm. v. Administrative Hearing Comm’n, 700 S.W.2d 445, 450 (Mo. banc 1985).  We are limited to reviewing an agency’s decisions in accordance with the governing statutes.  Id.  Our power extends only to the “ascertainment of facts and the application of existing law thereto in order to resolve issues within the given area of agency expertise.”  State Tax Comm’n v. Administrative Hearing Comm’n, 641 S.W.2d 69, 75 (Mo. banc 1982).  We are charged to render the agency’s decision according to the relevant law, J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16 (Mo. banc 1990); the agency’s decision-making process is not within our purview.

In accordance with these principles, we are aware that the issues we discuss may fall outside our statutory authority to address.  Nonetheless, we are not free to disregard the circuit court’s mandate.  Thus, we reconsidered the records in the two previous cases, and ordered the parties to supplement those records with additional analysis in response to the circuit court’s mandate.  In this order we examine the extent to which the two Complete Care cases overlapped and whether the State acted arbitrarily and capriciously in imposing two sets of sanctions upon 

Complete Care.  Upon reconsideration, we again decide that the appropriate sanction in Complete Care II was termination of the provider’s contract.

Background

These two cases involve the same Medicaid provider, Complete Care of American & International (“Complete Care”).  Case No. 00-0627 SP (“Complete Care I”) concerned overpayments to Complete Care based on an audit of the provider that took place on January 27, 2001.  We found in favor of the Respondent in that case, the Department of Social Services, Division of Medical Services (“DMS”), and determined that Complete Care owed DMS $56,885.26 in Medicaid overpayments.  Case No. 00-2421 SP (“Complete Care II”), involved the attempt of a different state agency, the Division of Aging
 (“Aging”) to terminate Complete Care’s Social Services Block Grant (“SSBG”) contract and DMS’s subsequent termination of Complete Care’s Title XIX Agreement.  Aging based its action on several different breaches by the provider of its contract and the Medicaid regulations, some of which involved the same claims that were at issue in Complete Care I.  In Complete Care I, the claims were at issue only as overpayments.  In Complete Care II, they were at issue as falsifications.  Again, we found in favor of the state agency and decided that the appropriate sanction was to terminate the provider’s contract.  

The cases overlapped in time.  Complete Care I was filed on March 10, 2000, and decided on January 31, 2001.  Complete Care II was filed on September 21, 2000, and decided on January 28, 2002.  Complete Care appealed both cases to the Circuit Court of St. Louis County, which consolidated those appeals.

On July 14, 2003, the circuit court reversed this Commission’s decision and remanded the case back to us with the instructions set forth at the beginning of this order.  After a conference call with the parties and numerous motions and orders, we issued an order on 

March 30, 2004, in which we described our task on remand in the following words:

After considering the words of the order remanding the cases to us, we believe we have two principal tasks to perform.  The first is to analyze the extent of the substantive overlap between Complete Care I and Complete Care II.  The second is to reconsider the sanction in light of what the first may reveal.  

We also directed the Respondents to file an amended joint statement of facts to clearly set forth the extent to which claims that were the basis of Complete Care I were also the basis of Complete Care II.


Respondents filed their Second Amended Joint Statement of Facts on April 29, 2004.  Complete Care filed its Legal Brief on May 14, 2004.

Findings of Fact

1. Barbara Rueter, a former Program Specialist I with Aging, performed a monitoring visit at Complete Care on January 27, 2000.  She reviewed Complete Care’s time sheets for the period February 12, 1999, through January 16, 2000.

2. Reuter provided her results to DMS.  DMS assessed an overpayment of $57,105.24 by letter dated March 1, 2000.  Complete Care filed an appeal of that decision on March 10, 2000 (Complete Care I).

3. In response to DMS’s discovery requests, on July 19, 2000, Complete Care produced a portion of its time sheets.  DMS determined that some of the time sheets provided in discovery did not match, and in some instances conflicted, with the time sheets that Rueter had obtained.

4. DMS provided this information to Aging.  Aging terminated Complete Care’s SSBG contract by letter dated September 7, 2000, and informed DMS of its action.  DMS terminated Complete Care’s Title XIX Participation Agreement by letter dated September 11, 2000.  Complete Care filed an appeal of those decisions on September 21, 2000 (Complete Care II).

5. Aging’s letter terminating Complete Care’s SSBG contract cited the following seven reasons for termination:

[1] Time sheets were falsified to record in-home services and/or hours were billed claiming payment for such services for one or more of the following clients:  D.P., V.P., L.W., G.P., L.S., and E.L., while such clients were hospitalized and therefore not in the home;

[2] Hours were billed claiming payment for in-home services for client G.P., for dates after G.P.’s demise;

[3] Time sheets were falsified and/or hours were billed claiming payment for services for an individual with the initials M.H., between November 1999 and April, 2000 when such services had not been provided;

[4] Time sheets were falsified with respect to one or more of the following aides during the year 1999:  Jacqueline Hayes, Chante Hayes, LaTongia Hayes, Lawrence Hayes, Willie Swan, Diane Whittaker, Mary Young, Mary Harding, Yvette Phillips;

[5] Time sheets were falsified with respect to aide JoAnn Byrd during the year 2000;

[6] In contravention of its SSBG contract, paragraph 17, the agency employed an aide, Dwight Shepard, to perform direct care services despite such aide’s conviction of a crime of a sexual nature; and/or

[7] The agency has failed to provide proof of liability insurance and bonding with respect to the entity, Complete Care of American & International, a non-profit corporation, that held an SSBG contract.

7.
Of these seven reasons, numbers 6 and 7 were wholly unrelated to the matters at issue in Complete Care I.  Reasons 2, 3, and 5 involved billing and time sheets, the same general subject matter as Complete Care I, but particular instances not at issue in Complete Care I.
a.  Reason #2 was Complete Care’s billing for services allegedly provided to client GP on May 12 and 14, 1999.  GP had died on May 11, 1999.  These claims were not included in the overpayment assessment at issue in Complete Care I because DMS had denied payment for them.  Therefore, the facts underlying this reason were not at issue in Complete Care I.


b.  Reason #3 was allegedly falsified time sheets and billings involving payment for services for client MH.  All time sheets for services not actually provided to MH were dated November 1999 through April 2000.  DMS did not assess an overpayment for those claims, regardless of whether they were before or after the January 2000 monitoring visit.  Thus, the facts underlying reason #3 were not at issue in Complete Care I.


c.  Reason #5 was allegedly falsified time sheets involving aide JoAnn Byrd.  These time sheets were not part of Complete Care I as they reflected dates after the January monitoring visit.  DMS did not assess an overpayment for those dates.  Thus, the facts underlying reason #5 were not at issue in Complete Care I.

6. Reasons #1 and #4 for terminating Complete Care’s SSBG contract were that it had fraudulently billed for in-home services.  These are the grounds that had some overlap with Complete Care I.  The time sheets underlying reason #1 documented services that supposedly took place when clients were in the hospital.  

7. Of the 681 dates of service on the time sheets at issue in Complete Care II, 86, or 12.6%, came from time sheets that were considered inadequate documentation of claims in Complete Care I.

8. Of the 681 dates of service on the time sheets at issue in Complete Care II, 286, or 42% correspond to overpaid claims in Complete Care I.

9. Of the 1049 claims at issue as overpayments in Complete Care I, 286, or 23.7%, were referenced in time sheets used to show document falsification in Complete Care II.

10. A claim is a submission for payment to DMS.  It may include multiple dates of service, clients, and workers.  Thus, the documentation for one claim may include many time sheets.

Conclusions of Law


The circuit court has directed this Commission to reconsider the sanction we imposed in Complete Care II, and specifically to consider whether the sanction of termination was arbitrary and capricious.  Although such a determination would appear to be solely within the province of the circuit court pursuant to § 536.140,
 we reconsider as directed and conclude that the termination sanction was not arbitrary and capricious.


At first glance, both Complete Care I and Complete Care II seem to be cases about missing and inadequate time sheets – in fact, many of the same missing and inadequate time sheets.  Cost recovery, which we ordered in Complete Care I, is often an adequate sanction for such cases.  Further, one might ask why the State, even if it was acting through two different agencies (DMS and Aging), would choose to impose one sanction (reimbursement), then a more severe sanction (termination), for the same set of time sheet lapses.  To institute two sets of 

sanctions for virtually the same conduct suggests unfair and heavy-handed techniques employed by a relatively resource-rich bureaucracy against a relatively resource-poor private party.


The answer is twofold.  First, while the evidentiary basis for both cases does overlap – i.e., some of the same time sheets were at issue in both cases – it is not identical.  Five of the seven reasons given for terminating Complete Care’s contract, the sanction at issue in Complete Care II, were not present at all in Complete Care I.  And even within the two reasons that were at issue in both cases – grounds involving missing or inadequate time sheets – most of the time sheets at issue in Complete Care II were new to that case and not the subject of Complete Care I.  The perception of the extent to which the evidence in both cases overlaps is greater than the reality.


Second, and more important, while it is true that Complete Care I and Complete Care II were both “time sheet cases” to a large extent, there was clear evidence of fraudulent intent in Complete Care II, where there had not been in Complete Care I.  It seems appropriate for Aging to require a provider with inadequate documentation to reimburse the State.  Inadequate documentation is not an uncommon problem.  Failing to maintain adequate documentation after an audit is a more serious fault on the part of the provider and one that could justify a more severe sanction.  Evidence of fabricated documentation – fraud – is more serious still and amply justifies the ultimate sanction of termination.
Res Judicata


Complete Care has previously raised the issue of res judicata in regard to these proceedings.  We have twice rejected the suggestion that Complete Care II was somehow barred by res judicata:  in an order dated April 26, 2001, and our final decision in Complete Care II (January 28, 2002).


Let us assume for the sake of argument that Complete Care I and Complete Care II involved identical sets of time sheets, which we have found is not the case, and that the only 

difference in the two cases was the state sanction at issue.  Even in such a case, res judicata would not bar the State from seeking to terminate Complete Care’s contract based on irregularities in those time sheets after it had already recouped money based on those same irregularities.


Res judicata is designed to prevent a party from relitigating a claim after an adverse verdict on the same claim.  Moody v. Ball, 753 S.W.2d 590, 597 (Mo. App., E.D. 1988).  It applies where, between the earlier and later actions, there is identity of (1) the thing sued for; (2) the cause of action; (3) the parties; and (4) the capacity of the person for whom the claim is made.  Jacobs v. Corley, 732 S.W.2d 910, 913 (Mo. App., E.D. 1987).  Complete Care was the petitioner in both cases, and the State prevailed in Complete Care I.   If res judicata posed a bar to any party in Complete Care II, it would not be the State, which was the respondent in both cases.
  Furthermore, the very point on which Complete Care attacks the State’s action in Complete Care II – pursuing a different remedy on the same set of facts – destroys its argument that res judicata bars the action.  Neither the thing sued for nor the cause of action is the same.  Res judicata did not bar Aging from imposing the sanction of contract termination on Complete Care.

Arbitrary and Capricious


An administrative agency acts unreasonably and arbitrarily if its findings are not based on substantial evidence.  Barry Serv. Agency Co. v. Manning, 891 S.W.2d 882, 892 (Mo. App., W.D. 1995); Missouri Nat’l Educ. Ass’n v. Missouri Bd. of Educ., 34 S.W.3d 266, 280 (Mo. App., W.D. 2000).  Whether an action is arbitrary focuses on whether an agency had a rational 

basis for its decision.  State ex rel. Div. of Transp. v. Sure-Way Transp., 948 S.W.2d 651, 655 n.4 (Mo. App., W.D. 1997).  Capriciousness concerns whether the agency’s action was whimsical, impulsive, or unpredictable.  Id.  To meet basic standards of due process and to avoid being arbitrary, unreasonable, or capricious, an agency’s decision must be made using some kind of objective data rather than mere surmise, guesswork, or “gut feeling.”  Manning, 891 S.W.2d at 893.


We believe that the State had a rational basis for imposing two sets of sanctions on Complete Care, based on the fact that it had much greater evidence of fraudulent documentation in September of 2000 than it did in March of 2000.  However, any discussion of whether the State acted arbitrarily and capriciously in sanctioning Complete Care twice must begin with a brief discussion of the state agencies involved.

a.  Two Separate State Agencies, Two Sets of Responsibilities


Complete Care I involved only DMS.  Complete Care II involved both DMS and Aging.  We have previously noted, as well, that Aging was transferred during the pendency of Complete Care II to the Department of Health and Senior Services.


DMS and Aging are separate state agencies.  DMS is created, and its powers set forth, in § 208.201; Aging is in § 660.050.  Even when both were part of the Department of Social Services, they had discrete responsibilities.  Pursuant to § 208.201.2, DMS “shall be the state agency to administer payments to providers under the medical assistance program.”  Aging had numerous responsibilities set forth in § 660.050.2, one of which was:  “(21) Provide  . . . in-home services . . . to the elderly and low-income handicapped adults as designated in the Social Services Block Grant Report, through contract with other agencies, and shall monitor such agencies to ensure that services contracted for are delivered and meet standards of quality set by the division.”


In cases such as Complete Care II, we are reminded that the State is not a monolith.  The State of Missouri has a large and complex bureaucracy to deal with large and complex issues.  At times this may lead to overlapping areas of authority and responsibility, but it is the structure created by the general assembly.  The general assembly has divided responsibility for the administration of Medicaid payments and the administration of services to the elderly between two different agencies, each with different responsibilities.  In this case, involving Medicaid-funded services to the elderly, the agencies’ responsibilities converged.


However, converging responsibilities are not identical responsibilities.  DMS was responsible for the oversight of Medicaid expenditures, and Aging was responsible for ensuring that services to the elderly were delivered and up to standard.  Although the two agencies obviously shared information, each had responsibility to fulfill separate statutory duties.  In March of 2000, the agencies knew that Complete Care’s documentation for many of its paid claims was inadequate or absent, but had little evidence of fraud.  Given that state of knowledge, it was logical for DMS to sanction Complete Care by only assessing an overpayment.  By September of 2000, the agencies knew that Complete Care’s records were not just inadequate, but contained substantial evidence of fraud.  Given that state of knowledge, it was logical for Aging, to fulfill its statutory oversight responsibilities, to terminate Complete Care’s contract.

b.  Inadequate Documentation vs. Fraud


Even if the cases did not involve two different state agencies, the State had a rational basis for imposing additional, more severe sanctions in September 2000 than it did in March 2000.  The evidentiary bases between Complete Care I and Complete Care II overlapped.  But in Complete Care I, the evidence supported the sanction of reimbursement for inadequate 

documentation.  In Complete Care II, the same evidence, plus additional evidence obtained during discovery, supported the sanction of termination for fraudulent billing practices.


Here are two examples of how evidence that supported the sanction of reimbursement in Complete Care I, when considered with additional evidence acquired after March of 2000, also supported the sanction of termination in Complete Care II.


Example 1.  Complete Care billed and was paid for five hours of service to client LS on May 7, 1999.  During the January monitoring visit, DMS recovered a time sheet for that day signed by aide Willie Swann that had no start or end time.  DMS assessed a five-hour overpayment based on that lack of documentation, and that was a subject of Complete Care I.


Time sheets produced during Complete Care I discovery in July 2000 included two more for services to client LS on May 7, 1999.  One was for five hours of service, from 9:00 to 2:00, by aide Chante Hayes.  The second was also for five hours of service, from 6:30 to 11:30, by aide Jackie Hayes.  These time sheets were not at issue in the Complete Care I hearing.


Thus, of these three time sheets, one was the subject of Complete Care I, and in that case DMS sought reimbursement for that inadequately documented five hours.  But it is the net effect of the three time sheets together that produced the inference of fraud that led Aging to terminate Complete Care’s SSBG contract – the subject of Complete Care II.  We found Complete Care’s proffered explanation, that one client was receiving 15 hours of services in one day from three different aides, not credible.  


Example 2.  Respondents’ Joint Statement presented a chart of time sheets at issue in Complete Care II, organized by aide.  Often one aide will have two or more time sheets for a given date.  The Joint Statement also notes whether a time sheet was at issue in Complete Care I.  For example, we see the following listed for aide Jackie Hayes on July 30, 1999:


Client
Date
Times
When Received
In CCI?
Why


AW
7/30/99
7:00 – 2:00
Discovery
No, 7 hr OP






already assessed
F


IL
7/30/99
5:30 – 8:30
JMV
Yes, 2 hr OP
E


IL
7/30/99
5:00 – 8:00
Discovery
No, 2 hr OP






already assessed
E

Reason “E” is “timesheets list time in and out, but provider billed for more hours than timesheets indicate; reason “F” is “no timesheets.”


Analyzing this sample, we find that Jackie Hayes billed for 13 hours of service to two different clients on July 30, 1999.  Complete Care defended this pattern of seemingly overlapping hours by presenting evidence that aides frequently worked irregular hours for clients and sometimes worked early morning or late night hours, as well.  Even if we put the best possible construction on this sample, however, it is evidence of billing the state Medicaid program for hours never worked.  It is possible that by working either early in the morning or in the evening Jackie Hayes could have worked two of the shifts documented by these time sheets, but not all three.  Moreover, this is not an isolated example.  From July 19, 1999, through 

August 5, 1999, with the exception of August 1, 1999, Hayes billed 12 to 15 hours a day on three time sheets for two to three clients, and there is always one shift that must overlap one other.

Nor are her time sheets unique.  The Amended Joint Statement contains many pages documenting time sheets by aides that fall into a similar pattern, in which at least one shift cannot have taken place as documented.  This many repetitions of this pattern point not just to poor record keeping, but deliberate overbilling of the Medicaid program.


Complete Care responds to this evidence with the following argument:  

Petitioner does not have Respondents ability to utilize “Remittance Advises” or do a Recoupment Letter computer run on claims; but if this Honorable Commission adds “No, OP already assessed” row to the 12.9% of rows acknowledged by Respondents; Inadequate documentation (including no documentation) would statistically approach 65% of CC II (see also Am. Jt. Stat para 15B regarding “not at issue claims[.]” 
In other words, Complete Care focuses on the fact that it had already been assessed an overpayment for July 30, 1999, in Complete Care I.  It completely disregards the more serious implications of this documentation – the evidence of fraudulent overbilling.  Complete Care is absolutely correct that an overpayment had already been assessed in Complete Care I for many of the claims and time sheets at issue in Complete Care II.  It fails to address the fact that this is precisely the problem.  It was appropriate for the State to take a stronger action when confronted with the totality of this evidence than when the only evidence was one inadequate time sheet.

c.  Procedural Considerations in Imposing Two Sets of Sanctions

We noted in an order dated April 26, 2001, that it would have been more efficient for all parties had the State been able to consolidate its actions in Complete Care I and Complete Care II.  However, given the unfolding of events, it would have been difficult to do so.  It might be useful here to summarize a timeline of how these two actions arose:

· January 2000 – monitoring visit – time sheets copied.

· March 2000 – overpayment letter issued.

· March 2000 – Complete Care I appeal filed.

· March – July 2000 – discovery ongoing, including motions to compel from DMS on the subject of time sheets.

· July 19, 2000 – Time sheets produced.

· August 21, 2000 – hearing in Complete Care I.

· September 2000 – termination letters from Aging and then DMS.

· September 2000 – Complete Care II appeal filed.


It was from the discovery in Complete Care I that DMS learned the extent to which Complete Care’s time sheet documentation pointed not just to poor record keeping practices, but fraud.  The documentation that was provided, after a motion to compel and 33 days before the date of the Complete Care I hearing, was copious.  Assuming that DMS was able to review all the documentation prior to the hearing and realized its significance, as the respondent, it was not in the position to dismiss the case and refile.  It was also not in a position to ask for a continuance, as the case was subject to a statutory 300-day deadline that could be extended only by the petitioner.  Section 208.221.  In retrospect, it could perhaps have conferred with Complete Care’s attorney and informed her
 that additional sanctions were in the offing so that she could request a continuance so the actions could be consolidated.  However, this would have not guaranteed the desired result as the action would have been the petitioner’s prerogative.  Given these procedural considerations, the State’s decision to go forward with two separate cases had a rational basis and was therefore not arbitrary and capricious.

d.  Exhibit AA


The court directs us specifically to “provide a more specific basis for the criteria of sanctions being imposed as is reflected in Exh. AA[.]”  Exhibit AA was a memorandum from the director of DMS to the director of Aging dated September 8, 2000, summarizing the reasons Aging recommended that Complete Care “be terminated from all Medicaid participation in the 

in-home personal care program.”  The memo discusses six criteria for determining the appropriate sanction pursuant to 13 CSR 70-3.030(4)(A):  the seriousness of the offense, extent of violations, history of prior violations, prior imposition of sanctions, provision of provider education, and recommendations from peer review.


Elsewhere in the court’s remand order it observes that the non-billing related reasons given for terminating Complete Care’s contract – what we have referred to as reasons 6 and 7, the employment of a convicted sex offender and the lack of proper insurance coverage – are relatively minor contract breaches that could be easily cured.  We agree that these are not, by themselves, sufficient reasons to terminate Complete Care’s contract.  Further, when we look at the six criteria listed in Exhibit AA, we agree that the conditions listed under four of them had not changed at all since Complete Care I.  For example, under “History of prior violations,” the memo sets forth “$57,000 overpayment assessed in January 2000 for failure to adequately document services in 1999 and January, 2000.”  The $57,000 overpayment is precisely the subject of Complete Care I.  The same is true for the support listed for the next criterion, “Prior imposition of sanctions,” which lists “1/00 overpayment (see above)”; and “9/00 Division of Aging determined not to renew or extend SSBG contract.”  Under “provision of provider education,” the memo notes that technical assistance had been provided to the provider in 1998 and 1999 – which represented no change since Complete Care I.  And the memo lists nothing at all under “Recommendations from peer review.”  We agree with the court that these are not fresh violations for which new sanctions should be ordered.


But we must remember two things in the course of this discussion.  The first is that the reasons the agency acted are irrelevant to our decision, although they may not be irrelevant to a court’s review.  “[T]he way the Department made its decision is relevant only as an example of 

how we should, or should not, make our decision.”  St. Anthony's Med. Center v. Department of Soc. Servs., Div. of Med. Servs., No. 91-000532SP, at 4 (Mo. Admin. Hearing Comm’n Mar. 31, 1992).  


The second is that although several of the sanction criteria set forth in Exhibit AA add no new reasons for new sanctions, the first two do.  They are “seriousness of the offense” and “extent of violations.”  The discovery of fraudulent billing by Complete Care was a much more serious offense than the discovery of inadequate documentation.  The extent of the violations in Complete Care II, including billing the state Medicaid program for services to dead or hospitalized clients, was much greater than in Complete Care I.  These two criteria alone would justify termination from the Medicaid program.

Summary


Upon reconsidering the record in this case, we continue to believe the sanction of terminating Complete Care from all state Medicaid participation is justified.


SO ORDERED on July 20, 2004.



_________________________________



KAREN A. WINN 



Commissioner

	�The Governor transferred the Division of Aging, housed within the Department of Social Services, to the Department of Health, which became the Department of Health and Senior Services, via Executive Order 01-02.  The transfer took place during the pendency of these cases.  For simplicity, we refer to the agency throughout as Aging.


	�We take Findings of Fact 7, 8 and 9 from paragraph 15 of Respondents’ Second Amended Joint Statement of Facts.  Complete Care attacks these statistics as a “comprehensive attempt to obscure, obfuscate, and administratively double speak the issue of the duplication of claims between [Complete Care I] and [Complete Care II]” in order to “avoid a close scrutiny” of the remand issues; but offers little to counter Respondents’ statistical analysis.  Furthermore, Complete Care never addresses the qualitative difference between the evidence in the two cases – evidence that pointed to fraud rather than simple inadequate documentation as further discussed, infra.





	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.


	�We are assuming, for purposes of considering the res judicata argument, that the two state agencies involved in this case are the same party, although as we discuss later, they were in fact independent actors.


	�Joint Statement ¶ 11.


	�Complete Care was not represented by its current counsel at the hearing stage of Complete Care I.
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