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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On September 21, 2000, Complete Care of American & International (Complete Care) filed a complaint appealing the decisions of the Department of Social Services, Division of Legal Services (Legal Services) and Division of Aging (collectively referred to as the Department) to terminate its participation in the Title XIX and Title XX programs.  Complete Care requested a stay of the decisions, and on October 3, 2000, we issued a stay.  By order dated November 19, 2001, we granted the Department’s motion to substitute the Department of Health & Senior Services (Senior Services) for the Department of Social Services, Division of Aging.  


On May 9-10, 15, 17-18, and 25, 2001, we held a hearing on the complaint.  Stephen J. Nangle represented Complete Care.  Kelly D. Walker represented the Department at the hearing.  In briefing, Ms. Walker represented Legal Services, and David S. Durbin represented Senior 

Services.  The matter became ready for our decision on December 27, 2001, the date for filing the last written argument.

Findings of Fact

1. Complete Care, a Missouri corporation, is a provider of in-home services under the Title XIX Medicaid program and Title XX Social Services Block Grant (SSBG) program.  In July 1998, Jacqueline Hayes, acting as the director of Complete Care, was granted a certificate of provider status.  She entered into a provider agreement with the Department under Title XIX and Title XX.  The provider agency began services to eligible individuals in March of 1999.  The last executed contract was signed by Jacqueline Hayes on June 12, 1999.

2. The Social Services Block Grant Contract to Provide In-Home Services states:


Paragraph 2:  Provider agrees to perform all services under this contract in compliance with this contract and in compliance with all applicable state and federal regulations lawfully promulgated by the Division or by any federal agency, including any and all amendments to said regulations that may occur during the term of the contract as well as all Title XIX and Social Services Block Grant manuals and bulletins subsequently issued by the Division or by the Division of Medical Services.  


Paragraph 17:  The Provider further understands, agrees and promises to employ a direct care work force whose backgrounds have been screened for criminal convictions.  At a minimum, no personnel who perform any direct care services shall have any felony criminal convictions, or have plead [sic] guilty to any felony crime or have plead [sic] nolo contendere to any felony crime wherein the offense occurred five (5) years or less immediately prior to employment if such convictions involved theft, theft by deceit, fraud, forgery, stealing, sale or possession of contraband drugs or any felony involving violence.  Additionally, no person may be employed pursuant to this provision who has ever plead [sic] guilty or nolo contendere to any crime or been convicted of any crime, misdemeanor or felony, of a sexual nature.  In addition, Provider agrees that in all cases, Provider will comply with the criminal record requirements of Section 660.317 RSMo.  


Paragraph 19:  The Division may cancel this contract at any time for nonfeasance, misfeasance or malfeasance of contractual obligations by providing the Provider with a written notice of such cancellation.  Should the Division exercise its right to cancel this contract for such reasons, the cancellation shall become effective on the date as specified in the “Notice of Cancellation” sent to the Provider.  Cancellation or termination of this contract shall not be deemed a breach of contract, and no liability will accrue therefore.


Paragraph 28:  The Provider shall keep and maintain adequate, legible, genuine and complete records to verify the delivery of services in accordance with the terms of this contract for a period of five (5) years following the contract’s expiration.  The Provider agrees to make all such records available to the Division, or its designated representatives, and to such federal and/or state agencies as may require such information.  The Provider agrees that failure to comply with this provision shall be deemed a material breach of this contract and to repay to the Division all amounts received for any services which are not adequately verified and fully documented by the Provider’s records.


Adequate verification and full documentation shall mean that the Provider’s records are such that an orderly examination by a reasonable person is possible and can be conducted without the use of information extrinsic to the records and that such an examination can readily determine that the Provider’s services were provided including but not limited to the date, time, place, nature and by whom provided.  The Provider further understands and agrees that upon failure to comply with the record-keeping provisions herein expressed, the Division may recover from the Provider ten per cent [sic] (10%) of all reimbursement paid hereunder as liquidated damages.  The determination to accept liquidated damages shall be at the sole discretion of the Division.

3. In response to a hotline call, on January 27, 2000, a representative of the Department conducted an investigation and took original time sheets from Complete Care.  The Department analyzed the time sheets and determined that Complete Care had been overpaid $57,105.24.  Complete Care appealed this decision (Complete Care I – No. 00-0627 SP), and by order dated January 31, 2001, we determined that Complete Care was overpaid $56,885.26.  

Most of the overpayment problems involved billing for more hours than were shown on a time sheet or a complete lack of a time sheet for services.

4. On September 7, 2000, the Department issued a notice that it was not renewing Complete Care’s SSBG contract and was terminating its participation in the Title XIX and Title XX programs for the following:

· Time sheets were falsified to record in-home services and/or hours were billed claiming payment for such services for one or more of the following clients:  D.P., V.P., L.W., G.P., L.S., and E.L., while such clients were hospitalized and therefore not in the home;

· Hours were billed claiming payment for in-home services for client G.P., for dates after G.P’s death;

· Time sheets were falsified and/or hours were billed claiming payment for services for an individual with the initials M.H. between November 1999 and April 2000 when such services had not been provided;

· Time sheets were falsified with respect to one or more of the following aides during the year 1999:  Jacqueline Hayes, Chante Hayes, LaTongia Hayes, Lawrence Hayes, Willie Swan, Diane Whittaker, Mary Young, Mary Harding, and Yvette Phillips;

· Time sheets were falsified with respect to aide JoAnn Byrd during the year 2000;

· In contravention of its SSBG contract, paragraph 17, the agency employed an aide, Dwight Shepard, to perform direct care services despite such aide’s conviction of a crime of a sexual nature; and/or

· The agency has failed to provide proof of liability insurance and bonding with respect to the entity, Complete Care of American & International, a non-profit corporation, that held an SSBG contract.

5. By letter dated September 11, 2000, the Department notified Complete Care that it was terminating its participation in the Title XIX Medicaid program because it had lost its SSBG provider contract.

6. On September 21, 2000, Complete Care appealed this decision.  (Complete Care II – No. 00-2421 SP).

Department Forms and Types of Services

7. The DA-1 form is an intake screening device that is used for referrals.
  This document provides the basic profile of the referred client and some information about why the referral is being made.  The initial referral could come from anyone – a health care provider, family member, or even an anonymous report.  The DA-1 includes such questions as:  “Does the Client use the telephone?” and “Does the Client get out of bed unassisted?”

8. The DA-2 form is a client assessment form.
  The Department’s social worker meets with the client to assess the client’s needs.  This form provides information on the client’s living arrangements, medical needs, personal care needs, dietary needs, third parties involved, and financial considerations.  This form is normally completed by a social worker rather than a nurse.

9. The DA-3 form is a service plan that outlines the client’s relationship with the Department.
  The client signs the form, indicating that he or she has received information about providers, has provided true and complete financial information, and has agreed to the expectations outlined on the back of the form.  The back of the form sets forth the Client Expectations and Responsibilities, which include the following:  “DO NOT:  SIGN A BLANK TIME SLIP,” “DO NOT:  sign the time slip until the aide has completed the work and you agree the hours are correct.”

10. A DA-3a form is a service plan supplement.
  It is completed by the Department’s social worker based on the assessment of the client.  It provides authorization for maximum units 

of service, and sets forth specific authorized activities such as “Wash Dishes,” “Catheter Hygiene” and “Fill Insulin Syringes” as needed by the particular client.

11. Types of services that could be provided to the client are as follows:

· Personal Care Activities – Dietary; Dressing & Grooming; Bathing & Personal Hygiene; Toileting & Continence; Mobility & Transfer; Self Administration of Medicines; Medically Related Household Tasks. (emphasis added).

· Homemaker Activities – Meals; Wash Dishes; Clean Kitchen Surfaces/Appliances; Bathroom Fixtures; Change/Make Beds; Floors, Sweep, Vacuum and Scrub; Tidy and Dust; Laundry; Iron and Mend Clothing; Wash Inside Windows and Blinds; Bag Trash Inside Home and Put Out; Shopping for Essentials; Correspondence, Read and Write for the Impaired; Other Optional Tasks (in contract).

· Authorized Advanced Personal Care Tasks – Ostomy Hygiene; Catheter Hygiene; Bowel Program; Aseptic Dressings; Non-injectible Medicines; Passive Range of Motion; Assistive Transfer Device.

· Authorized Nurse Visits – Fill Insulin Syringes; Oral Medicine Set-up; Monitor Skin Condition; Diabetic Nail Care; Evaluate Advanced Personal Care Plan; Train APC; Other Nursing Care.

12. The Medically Related Household Tasks that fall under the category of Personal Care Services are the same as other homemaker activities, but are provided to a younger person because they are medically required, not just because the person is older.  Homemaker activities could be authorized for a client under the age of 63 based on the physical or mental needs of the client.

13. The provider must notify the Department of changes in circumstances that require changes in the service plan using a DA-5 form.

14. Providers may perform services to clients at any time during a 24-hour day.  Services must be provided only for the client for whom those services are authorized, not another member of the household.  The client must be in the home when services are provided.

Department’s Investigations

15. In January 2000, James Cook, head of the Home and Community Service Section of Aging, began investigating allegations that the Department’s case manager Wilma Foster was accepting improper consideration for placing clients with Complete Care.  Because many of her files were inadequate or missing entirely, the Department created new files for these clients, a number of which were clients of Complete Care.  The files were not “reconstructed” in that the Department did not try to go back and try to assemble old information.  Instead, the files were “constructed” anew from that point in time.  

16. The Department interviewed clients on Foster’s case load, including Complete Care’s clients.  Clients were reassessed to determine the appropriate level of service.

17. On July 24 and 25, 2000, the Department conducted a compliance monitoring of Complete Care.  Everything in the clients’ files was copied.  These records were compared to records that were received in response to discovery requests in Complete Care I.  Complete Care also turned over personnel records to the Department.

Complete Care’s Billing and Time Sheets

18. Services to be performed for clients of in-home service providers are authorized under state regulations and the contract for in-home services between the provider and the Department.

19. V.P. was hospitalized at Barnes-Jewish Hospital from March 1-13, 2000.

20. Complete Care billed Medicaid for in-home personal care and housekeeping services it purported to have performed for V.P. on March 1, 2, 3, 6, 7, 8, 9, 10 and 13, 2000.

21. V.P. was hospitalized at Barnes-Jewish Hospital from April 5-8, 2000.

22. Complete Care billed Medicaid for in-home services it purported to have performed for V.P. on April 5, 6, and 7, 2000.

23. According to Complete Care’s time sheets, workers provided services to V.P. that included dietary, dressing and grooming, bathing and personal hygiene, toileting, assisting in the self-administration of medicine, meal preparation and cleanup, laundry, housekeeping, and shopping and errands at the same time he was hospitalized.
  Time sheets stating that these services were performed when V.P. was actually in the hospital were signed “Mary Harding.”

24. Complete Care billed Medicaid for services that it did not provide to V.P.

25. L.W. was hospitalized at Southpointe Hospital from December 26-30, 1999.

26. Complete Care billed Medicaid for in-home services it purported to have performed for L.W. on December 27, 28, 29, and 30, 1999.

27. L.W. was hospitalized at Southpointe Hospital from March 4-9, 2000.

28. Complete Care billed Medicaid for in-home services it purported to have performed for L.W. on March 6, 7, 8, and 9, 2000.

29. According to Complete Care’s time sheets, workers provided services to L.W. that included dietary, dressing and grooming, bathing and personal hygiene, toileting, assisting in the 

self-administration of medicine, meal preparation and cleanup, laundry (on March 6, 2000 only) and housekeeping on March 6, 7, 8, and 9, 2000.

30. Complete Care billed Medicaid for services that it did not provide to L.W.

31. G.P died on May 11, 1999.

32. Complete Care billed for in-home services it purported to have been performed for G.P. on May 12 and 14, 1999.

33. Complete Care billed Medicaid for services it could not have performed for G.P. because he was dead.

34. L.S. was hospitalized at Christian Hospital Northeast from July 16-19, 1999.

35. Complete Care billed for services it purported to have performed for L.S. on July 18 and 19, 1999.

36. According to Complete Care’s time sheets, workers performed services for L.S. that included dressing and grooming, bathing and personal hygiene, and meal preparation and cleanup on July 18 and 19, 2000.

37. L.S. was hospitalized at Christian Hospital Northeast from September 7-12, 1999, and from January 13-25, 2000.

38. Complete Care billed for services it purported to have performed for L.S. on September 11 and 12, 1999, and January 13, 2000.

39. According to Complete Care’s time sheets, workers performed services for L.S. that included dietary, dressing and grooming, bathing and personal hygiene, and meal preparation 

and cleanup on July 18 and 19, 1999, and on January 13, 2000.
  Chante Hayes signed these time sheets.

40. Complete Care billed Medicaid for services that it did not provide to L.S.

41. E.L. was hospitalized at Barnes-Jewish Hospital from February 21-24, 2000.

42. Complete Care billed for in-home services it purported to have performed for E.L. on February 21, 22, 23 and 24, 2000.

43. According to Complete Care’s time sheets, workers performed services for E.L. that included dietary, dressing and grooming, bathing and personal hygiene, toileting, assisting in the self-administration of medicine, and meal preparation and cleanup on February 21, 22, 23 and 24, 2000.

44. Complete Care billed Medicaid for services that it did not provide to E.L.

45. According to Complete Care’s time sheets, workers performed services for M.H. when no services were performed.

46. Complete Care’s employees signed time sheets that were inconsistent in that the hours of service allegedly provided to the client overlapped with another client, or in that the worker would have had to be in two places at the same time.

47. Time sheets signed “JoAnn Byrd” listed hours of service that overlapped with her time sheets for a different client on the following dates in 2000:  May 15, 25, and 30; June 1, 2, 5, 6, 7, 8, 9, 13, 15, 19, 20, 21, 22, 23, 26, 27, 28, 29 and 30; and July 4, 6, 11, and 13.

48. Byrd’s time sheets listed the following dates and hours of service:


Date
N.T.
H.S.
V.P.
Overlap


2000


May 15
5:00-9:00
5:30-8:30
8:00-1:00

3 hours


exhibit M,
exhibit P,
exhibit N,


page 17
page 21
page 19



May 25
9:00-12:00
5:30-2:30
1:00-6:00

4 1/2 hours


exhibit M,
exhibit P,
exhibit N,


page 15
page 24
page 17



May 30
1:00-4:00
5:00-2:00
2:30-7:30

2 1/2 hours


exhibit M,
exhibit P,
exhibit N,


page 16
page 22
page 16


June 1
9:30-12:30
5:00-10:00
11:30-2:30

1 1/2 hours


exhibit M,
exhibit P,
 exhibit N,


page 13
page 26
page 15



June 2
9:30-1:30

10:30-2:30

3 hours


exhibit M,

exhibit N,


page 13

page 15





June 5
9:30-1:30

10:30-1:30

3 hours


exhibit M,

exhibit N,


page l2

page l2



June 6 
9:30-12:30

10:30-2:30

2 hours


exhibit M,

exhibit N,


page 12

page 12



June 7
9:30-1:30

10:30-2:30

3 hours


exhibit M,

exhibit N,


page 12

page 12





June 8
9:30-1:30

10:30-2:30

3 hours


exhibit M,

exhibit N,


page 12

page 12


June 9
9:30-1:30

11:30-2:30

2 hours



exhibit M,

exhibit N,



page 12

page 12





June 13
9:30-1:30
5:00-2:00


4 hours


exhibit M,
exhibit P,



page 11
page 28


June 15
9:30-12:30
5:00-3:00

3 hours


exhibit M,
exhibit P,



page 11
page 28


June 19
1:30-4:30
4:00-8:00

1/2 hour


exhibit M,
exhibit P,



page 9
page 28


June 20
7:30-11:30
5:00-2:00
2:30-7:30
4 hours



exhibit M,
exhibit P,
exhibit N,



page 9
page 29 
page 12


June 21
2:00-6:00
4:00-8:00
8:30-1:30
2 hours



exhibit M, 
exhibit P, 
exhibit N,



page 9
page 29
page 13


June 22
7:30-11:30 
5:00-2:00 
2:30-7:30 
4 hours 



exhibit M, 
exhibit P, 
exhibit N,



page 9
page 29
page 13


June 23
2:00-5:00 
4:00-8:00 

1 hour



exhibit M, 
exhibit P, 



page 9 
page 29


June 26
2:30-5:30
4:00-8:00

1 1/2 hours



exhibit P
exhibit P,



page 10
page 30


June 27
8:30-12:30
5:00-3:00

4 hours


exhibit M,
exhibit P,


page 10
page 30



June 28
2:00-5:00
4:00-8:00

1 hour


exhibit M,
exhibit P,


page 10
page 30


June 29
7:30-11:30
5:00-2:00

4 hours


exhibit M,
exhibit P,



page 10
page 30


June 30
2:00-5:00
4:00-8:00

1 hour



exhibit M, 
exhibit P,



page 10
page 30

July 4
9:00-1:00
5:30-1:30

4 hours 



exhibit M, 
exhibit P,



page 6
page 31


July 6
9:00-1:00
5:30-1:30

4 hours


exhibit M,
exhibit P



page 6
page 31


July 11
9:00-1:00
5:30-1:30

4 hours



exhibit M,
exhibit P,



page 7
page 32


July 13
9:00-1:00
5:30-1:30

4 hours



exhibit M,
exhibit P,



page 7
page 32
Employee’s Guilty Plea

49. On August 19, 1985, in the Circuit Court of the City of St. Louis, Dwight Shepherd pleaded guilty to patronizing a prostitute, a Class B misdemeanor in violation of section 567.030, and was fined $250.

50. Complete Care hired Shepherd on January 3, 1999.   A background check revealed this conviction, and Shepherd disclosed the information to Complete Care when he applied for employment.  He worked for Complete Care until late July or early August 2000.

Insurance Coverage

51. By letter dated May 17, 1999, the Department notified Complete Care of its requirement to submit proof of current bonding and liability coverage.

52. On August 3, 2000, Complete Care submitted three pages of insurance coverage information.  The insured was named “Jacqueline Hayes DBA:  Complete Care of American and International.”

53. A dishonesty bond dated May 24, 2000, from Western Surety Company named “Jackie Hayes, d/b/a Complete Care of America.”

Conclusions of Law 


We have jurisdiction to hear Complete Care’s complaint.  Sections 208.156.2
 and 621.055.1.  We do not merely review the Department’s decision, but we find the facts and make an independent decision by applying existing law to facts.  Geriatric Nursing Facility v. Department of Soc. Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  We have the same degree of discretion as the Department and need not exercise it the same way.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).

Due Process Allegations/Rule Making Authority


Complete Care has alleged that the Department’s procedures and many of our rulings in this case have violated its constitutional right to due process.  This Commission has no jurisdiction to rule on a constitutional issue such as the denial of due process.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc 1990).  Complete Care also questions the Department’s rulemaking authority, but acknowledges that this Commission has no authority to 

declare a regulation invalid and must follow it if it is consistent with statutes.  State Tax Comm’n v. Admin. Hearing Comm’n, 641 S.W.2d 69, 75 (Mo. banc 1982); Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204 (Mo. banc 1990).


Complete Care has raised its challenges before us, and may argue them before appeals tribunals if necessary.  Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222 (Mo. App., W.D. 1993).

Burden of Proof and Persuasion


Section 621.055.1 states in part:

In any proceeding before the administrative hearing commission under this section the burden of proof shall be on the provider of services seeking review.

Complete Care challenges this statute, arguing that it places an unconstitutional burden on a licensee.  As noted above, we cannot make this determination.  Complete Care also argues that even if it has the burden of proof, the burden of persuasion is with the Department.  We disagree.


In Kinzenbaw v. Director of Revenue, 2001 WL 1609362 (Mo. 2001), the Supreme Court found that it was permissible for the driver in a license suspension case to bear both the burden of proof and the burden of persuasion.  In that case, the Director of Revenue had notified Kinzenbaw that his driver’s license would be suspended for ten years because he had been convicted three or more times of driving while intoxicated.  Kinzenbaw appealed that decision.  The Director’s answer stated that Kinzenbaw had the convictions and attached an administrative record to show the convictions.  Neither side offered any additional evidence at the hearing.  The Supreme Court found that, while the burden of producing the evidence – the administrative record – was with the Director, the burden of persuasion remained with the driver at all times and did not shift to the Director.  The court noted that the driver has the burden of appealing the Director’s decision and bears the burden that a plaintiff would bear in a civil action.


However, in that case, there was no statutory allocation of the burden of proof, and the court was forced to “search the statutory language for clues.”  Id. at 2.  The court stated:  “In 

actuality, substantive statutes that are explicit in their procedural effects – such as allocating burdens of pleading and proof – are exquisite treasures.  But they are rare.”  Id.


Section 621.055.1 is such a rare statute.  It clearly places the burden of proof on the provider to prove that it is entitled to be paid Medicaid funds or to remain in the federal program.  We have allocated the burden of proof to the provider in prior cases.  In Guardian Health Care, Inc., v. Department of Soc. Servs., No. 96-1473 DA (Mo. Admin Hearing Comm’n March 31, 2000), the Department alleged that the provider was reimbursed for services provided to a client by an immediate family member.  We noted that the record showed that the worker was a relative of the client, but did not show that the worker was a member of the immediate family.  We stated:  “Guardian failed to carry its burden to show that Shelton was not a member of the client’s immediate family.”  Id. at 37.


The burden of persuasion and proof is properly on Complete Care.

Objections to Evidence


Complete Care moved to admit Petitioner’s Exhibit 35.
   The Department objected because there was no testimony as to how the document was developed or who wrote it, and objected on the basis of relevance.  The foundation for admission of this document is admittedly weak.  Brenda Campbell, assistant deputy director of home and community services for the Division of Aging, testified that she had not prepared the document and had never authorized it to be used as any part of training.
  However, it is clearly a document prepared for some purpose 

by the Division of Aging and references HB 1362.  As Complete Care argues that the Division of Aging’s communications to providers on this and other related contract provisions is relevant to Complete Care’s understanding of its contractual employment-related obligations, we admit Petitioner’s Exhibit 35 into evidence.


This Commission admitted the following Petitioner’s exhibits over the Department’s objections and subject to a further review for adequate foundation and relevance:  Exhibits 23, 24, 36F, 62, 63,  and 67.  We admitted the following exhibits over the Department’s objections that they were inflammatory:  Exhibits 68 and 70.  Although these documents have very little relevance to our decision in this case, we admit them into the record as they may be relevant to Complete Care’s constitutional claims.


We admitted Respondent’s Exhibit R, a worksheet of comparisons of time sheets, over Complete Care’s objection subject to further review.
  Upon review, we receive Exhibit R into evidence.

Motion for Directed Verdict/Motion to Strike


At the close of Complete Care’s case, the Department asked this Commission to dismiss the case on the grounds that Complete Care had not met its burden of proof.  We denied the request.
  At the close of all evidence, Complete Care moved for a directed verdict.  We deny the motion for directed verdict.


Complete Care asks us to dismiss several of the Department’s allegations for vagueness.  We deny the request.  In its December 11, 2001, motion, Complete Care asks us to strike portions of the Department’s Findings of Fact, Conclusions of Law, and Brief in Support for failure to adduce evidence.  Consistent with our discussion on the burden of proof, it was 

Complete Care’s burden to show that the allegations made by the Department are false.
  Again, whether this statutory allocation of the burden of proof will withstand a constitutional challenge cannot be decided by this Commission.

Motion to Reopen the Record


Complete Care again asks us to reopen the record in Complete Care I for the same reasons as cited in earlier motions.  For the reasons stated in our October 17, 2000, order, we deny this request.  Even if some of the same evidence was offered in this case as was offered in Complete Care I, Complete Care was given a full and fair opportunity to present its case in the prior proceeding.  Based on the evidence presented in Complete Care I, this Commission found that the provider had received an overpayment.  Nothing requires this Commission to give Complete Care a second chance to produce additional evidence on this issue.


In its brief, Complete Care states:  “Respondent can not [sic] selectively utilize the same evidence in two separate proceedings to enforce two separate penalties at it’s [sic] discretion.”
  We do not agree.  A falsified or incomplete time sheet could provide the basis to determine that a provider had been paid for services for which payment should not have been made.  The same time sheet could provide the basis for terminating participation in the federal program.  As we stated in our order:

In many cases, the decisions to recoup Medicaid money, to terminate the SSBG Title XX participation, and to terminate Title XIX participation are made at the same time based on exactly the same set of facts.  When this occurs, the party appeals the decisions at approximately the same time, and the cases can be consolidated before hearing.  This may be the more efficient, and therefore preferable, practice.  However, nothing requires the 

Department to do this, and the fact that a hearing has already been held on the recoupment issue is not improper, does not violate Complete Care’s due process rights, and does not force us to consolidate the cases.


We deny Complete Care’s motion to reopen the record in Complete Care I.

Collateral Estoppel/ Res Judicata


Complete Care argues that the Department has waived its right to use the comparison of the two sets of time sheets because it did not do so in Complete Care I.   Complete Care argues that collateral estoppel and res judicata would bar the Department from relitigating the issue of whether its contract should be terminated because this should have been addressed in the first case.


There are four factors to consider in determining the applicability of collateral estoppel:  

1) whether the issue decided in the prior adjudication is identical with the issue presented in the present action; 2) whether the prior adjudication resulted in a judgment upon the merits; 3) whether the party against whom collateral estoppel is asserted was a party to the prior adjudication; and 

4) whether the party against whom collateral estoppel is asserted had a full and fair opportunity to litigate the issue.  Hudson v. Carr, 668 S.W.2d 68, 70 (Mo. banc 1984).


In order to invoke res judicata there must be : 1) identity of the thing sued for; (2) identity of the cause of action (3) identity of the persons or parties to the action; and (4) identity of the quality of the person for or against whom the claim is made.  Moody v. Ball, 753 S.W.2d 590, 597 (Mo. App., E.D. 1988).


The fact that some of the evidence in Complete Care I was introduced in this case does not invoke either doctrine.  These are different issues with different consequences.  The first case 

involved returning money that the State claimed was owed to it.  The outcome of this case determines whether Complete Care will continue to be a provider of services.


We reject Complete Care’s argument that the Department has waived its rights to proceed with this case because of collateral estoppel or res judicata.

Lack of Specificity


Complete Care argues that the Department’s allegations were not set forth with sufficient specificity to give adequate notice of the charges.  We disagree.  A provider must be notified of the course of conduct and the law providing sanctions for such conduct.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs, & Land Surveyors, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  Our Regulation 1 CSR 15-3.380(2) requires the agency’s answer to:


(E) Describe any conduct that is cause for the action that petitioner is appealing with sufficient specificity to enable the petitioner to prepare for hearing;


(F) State which provisions of constitution, statute, or regulation provide the legal basis for the action that petitioner is appealing;


(G) Include a copy of any written notice of the action of which petitioner seeks review, unless such written notice was included in the complaint; and


(H) Set forth facts which show that the respondent has complied with any provisions of law requiring him/her to notify the licensee of the action that petitioner is appealing.

The court in Duncan stated:

The specificity of charges could be at essentially three levels.  The most general is simply a statement that the accused has violated one or more of the statutory grounds for discipline without further elaboration, i.e., he has been grossly negligent.  Such an allegation is insufficient to allow preparation of a viable defense.  The second level involves a greater specificity in setting forth the course of conduct deemed to establish the statutory ground for discipline.  The third level involves a degree of specificity setting forth each specific individual act or omission comprising the course of 

conduct.  Due process requires no more than compliance with the second level.

Duncan, 744 S.W.2d at 539.


As we stated in our December 18, 2000, order, the Department’s answer met these standards.  It incorporated by reference two letters setting forth the course of conduct and the law 

that would allow discipline for that conduct.  The letter provided Complete Care with the following notice of the conduct at issue in addition to notice of other conduct:

· Time sheets were falsified to record in-home services and/or hours were billed claiming payment for such services for one or more of the following clients:  D.P., V.P., L.W., G.P., L.S., and E.L., while such clients were hospitalized and therefore not in the home;

· Time sheets were falsified with respect to one or more of the following aides during the year 1999:  Jacqueline Hayes, Chante Hayes, LaTongia Hayes, Lawrence Hayes, Willie Swan, Diane Whittaker, Mary Young, Mary Harding, and Yvette Phillips;

· Time sheets were falsified with respect to aide JoAnn Byrd during the year 2000.

Complete Care’s allegation that this is “inadequate notice to a party which discovery procedures can never resolve”
 is without merit.


We find that the Department’s answer is sufficiently specific to put Complete Care on notice of the allegations against it, and is not “void-for-vagueness,” as Complete Care asserts.

Adverse Inference Rule


Complete Care asks this Commission to draw an adverse inference from purported discovery violations.  As will be more fully discussed later, production of these documents would not help Complete Care’s case.  Complete Care argues that it worked with one particular social worker, and that Hayes billed Medicaid in accordance with this worker’s instructions.  This could provide a partial explanation, but even assuming that the forms show that additional services were authorized by a Department worker, this would not authorize Complete Care to bill 

for services on one date that were provided on another date.  No amount of forms could provide authorization for billing for services to a dead man for services actually provided to another person.


We deny Complete Care’s request to apply the adverse inference rule against the Department.

Motion to Strike Portions of Respondent’s 

Findings of Fact and Conclusions of Law


On December 11, 2001, Complete Care filed a Motion to Strike Portions of Respondent’s Findings of Fact and Conclusions of Law.  We gave Legal Services and Senior Services until December 27, 2001, to respond to the motion, but neither responded.  Complete Care asks us to strike all references to client M.H. and employees Joann Byrd, LaTongia Hayes, and Yvette Phillips.  Consistent with our analysis of the burden of proof that is borne by Complete Care, we deny the motion.


Complete Care also argues that the employees denied falsifying the time sheets and that the time sheets have not been “authenticated.”  It suggests that there must be testimony from the worker who signed the time sheet.  We disagree.  The existence of the time sheets in Complete Care’s records could support a conclusion of falsification if those time sheets evidenced that services were not performed as documented.  We deny Complete Care’s previous motions to strike the allegations and records relating to these employees.

Cause for Sanction


The Department states that there is cause to revoke Complete Care’s SSBG contract, and that this termination will result in an automatic termination from the Medicaid program under 

13 CSR 70-91.010(3)(A).

Complete Care’s Billing and Time Sheets


Complete Care billed Medicaid for personal care services for clients when they were actually hospitalized, and in one instance when the client was dead.  Workers’ time sheets list hours worked with one client that overlap with hours worked for another client.  Complete Care offers a variety of excuses for this conduct.


Many of Complete Care’s due process allegations stem from the fact that it did not have access to the DA forms outlining communication between Wilma Foster and Complete Care.  However, in the final analysis, these forms are irrelevant to the issue of whether Complete Care billed improperly.  Being told, even by an employee of the Department, to falsify Medicaid records does not relieve a provider of the responsibility for its actions.  James Cook, the administrator of home and community services with the Division of Aging, testified as follows:


Q:  Mr. Cook, assume hypothetically that a client is in the hospital for ten days, assume that the case manager arrives on site in the client’s residence and meets a provider, the provider has four workers, five workers with the provider to perform cleanup services as a crew in the home and that the case manager says bill it according to the service plan I’ll start as of Monday but he won’t be back in the home until he’s discharged next Tuesday.  Assume that happened.  That should be reflected in the recording section of the client’s file, should it not?


A:  Yes, it should.


Q:  And there should be no reason that the provider would have to make a DA-5 or anything else at that point in time?


A:  There’s something very unusual going on here, though.  The way I understand your question –


Q:  Surely, sir.  Explain it to me.


A:  -- the case manager, if I understand your hypothetical situation correctly, is asking the provider to falsify their records so 

that they will be billing for services that they delivered one day as they are spread out over the upcoming days and weeks.


Q:  How are they falsified, sir, if they’re authorized by a representative of the Division of Aging?  How are they falsified?  Again my question specifically is how are they falsified if they’re authorized by a representative of the Division of Aging?

*   *   *


A:  I think that if a case manager asks a provider to falsify records and lie, they are no longer acting as a representative of the Division of Aging.  They are acting outside of their capacity.


Q:  How are they lying, sir?  They’re doing what they’re told to do by a case manager.


A:  In order to get paid for that, they have to lie on the records they’re turning in for billing.


Q:  They’re told to effectuate a procedure in order to insure billing in a particular manner?


A:  Which includes the falsification of records.


Q:  Does it include falsification or is it just the manner in which the billing should be done?


A:  It includes the falsification of records the way I’m understanding your hypothetical.


Q:  That’s your policy statement, is it?


A:  If they’ve put down on a record that they’ve worked a particular set of hours on a particular date and they didn’t do that, that’s a falsification of records.

Even if it were acting under the advice of Foster, Complete Care billed for services on dates that it did not provide those services.

Clients V.P., L.W., L.S., E.L. and G.P.


Foster testified that she authorized a “crew” of more than one worker to go into client E.L.’s home while he was hospitalized.  Worker Willie Swan testified that he was part of this 

crew and that a Department worker met them to let them into the client’s home.
  In order to obtain reimbursement, Complete Care billed as it would have had he been at home.  Darlene Biggins, the assistant regional manager for the Division of Aging, acknowledged that more than one worker can be required in a home, but that it is a very rare occurrence and that it should be 

documented.  She testified that the crew should never go into the home while the client is not present.


Michael Nichol, the regional manager with the home and community section of the Division of Aging in St. Louis, testified that providers have been granted exceptions when more than one worker was needed in a home.  However, he testified that he had never heard of a situation suggested by Complete Care in which “the case worker suggested that a crew go in and clean up and bill according to a regular course of service on three or four straight days rather than the one day in question.”


With regard to clients V.P. and G.P., Complete Care also argued that several of the billing discrepancies were sanctioned because the hours were being used to treat another individual in the home.  Complete Care attempted to prove that the Medicaid assessment considered the members of the household and that hours could be billed to care for that other person.  However, the Department’s witness testified that the opposite was true.  Another person in the household might be considered in the assessment, but that would lead to authorization for less service rather than more, because the eligible individual would have support.  Biggins testified as follows:


Q:  And if there are more than one client in the home or if there’s a spouse who might not be eligible for whatever reason for services individually, does a social worker, will their assessment 

reflect circumstances which may have a benefit to another person in the home?


A:  No.  The Medicaid is an individual insurance.  Okay.  Services are provided to the person as an individual.  We cannot authorize services to a spouse because you cannot use Medicaid like a charge card.  It is for that specific person.


Q:  All right, ma’am.  In that regard, that particular person’s relationship to other members of the household, does that influence the authorization of services by a case worker?


A:  If there’s a child living in the home or an adult living in the home that’s capable of helping that client out, then, yeah, we would put less services in because they have supports.


Q:  If those other individuals of the home have as many problems, if not more, is the client –


A:  We would not authorize services on this person’s Medicaid card to service another person.  We cannot do that.


Q:  That’s the policy of the Division of Aging, is it not?


A:  That is the practice of the Division of Aging.


Q:  Well, if your case files would reflect circumstances in which the social workers have taken into account other family members, that’s not been your experience, has it?


A:  If we have a husband and a wife in the home and the husband needs services and the wife needs services, both of those persons have to be eligible for Medicaid or one person can have block grant units and the other one have Medicaid, but they both have to have their own separate case file.


Nichols also testified that a family member in the household might result in authorization for a lesser level of care rather than more.
  He testified as follows:


Q:  Now, if only one was authorized for services, could any sort of services be provided to assist the other?


A:  It’s not supposed to.  But again, there’s some gray areas and some latitude there.  For example, if we authorize laundry to be done and there’s some clothes from the other person in the household in with that particular person’s batch of laundry; or if we authorize dishes to be washed, they’re not going to wash just the dishes that were used by that person.  There has to be some common sense guidelines there as well.  But in general, yes, the service is to take care of the person who it’s authorized for.


Q:  Services such as the ones you mentioned that can be somewhat gray, can those be provided when the client is not in the home?


A:  No, ma’am, they shouldn’t be.


Q:  Why is that?


A:  Because the purpose of the service is to maintain that client in the home.  If they were somewhere else, again, they wouldn’t need the service.


Q:  Is it permissible for a provider to send an aide out to perform homemaker chores when a client is hospitalized?


A:  No.  That shouldn’t happen.  For one thing, again, they’re probably not going to get paid because Medicaid is going to be paying for their hospital stay.  Medicaid is not going to pay for two services at the same time.


Testimony that clients L.S., L.W. and V.P. wandered out of the hospital at intervals and were thus available to receive personal care services in their homes is not credible, particularly when the Medicaid billing records show that the hospitals were billing for the full period of time and listed the dates of hospitalization.  Furthermore, this contention is also not borne out by the hospital records for these periods, also entered into evidence by the Department.


As set forth in our Findings of Fact, Complete Care falsified time sheets to record in-home services, and hours were billed for these services for V.P., L.W., L.S. and E.L at times when the clients were hospitalized.  Complete Care did not perform personal care services for these clients on the dates listed on the time sheets.  Complete Care falsified time sheets to record 

in-home services, and hours were billed for these services for G.P. after he died.  Complete Care did not perform authorized personal care services for the dead man.


Complete Care breached its SSBG contract and is subject to termination from the Title XIX and Title XX programs for falsifying time sheets to record personal care services to V.P., L.W., L.S., E.L., and G.P. when services were not performed for these clients.

Client M.H.


To prove that Complete Care billed for services to M.H. that were never delivered, the Department presented testimony and a report from a Community Health Nurse III, Ivy Rice.  Rice testified that M.H. had told her that she had never received in-home services.  Complete Care objected to the testimony and admission of the report on the basis of hearsay.  We sustain Complete Care’s objection.  Rice’s testimony on this point is hearsay, and her report lacks sufficient foundation to constitute a business record under section 536.070(10).


However, Complete Care provided no evidence that M.H. was provided the services as represented by the time sheets.  Complete Care argues that, under our analysis of the burden of proof, the Department can make allegations that if not rebutted will stand.  We note that in Kinzenbaw, the Court split the burden of proof, allocating the burden to produce evidence to the agency, and the burden of persuasion to the licensee.  The Court pursued this analysis because there was no specific statute allocating the burden.  When the statute specifically tells us who has the burden of proof, we place both the burden of going forward and the burden of persuasion on the provider.
  Consistent with our discussion on the burden of proof, we find that Complete 

Care breached its SSBG contract and is subject to termination from the Title XIX and Title XX programs for falsifying time sheets to record services to M.H. that it did not provide.

Byrd’s Time Sheets


Time sheets signed by JoAnn Byrd show hours worked with one client that overlap with hours worked with another client.  Complete Care presented testimony by other workers to show that Complete Care billed for a 24-hour day.  The time sheets do not indicate whether the hours billed were a.m. or p.m. hours.  Workers testified that they cared for clients at night and very early in the morning in order to put them on buses for adult daycare.
  Thus, on June 20, 2000, instead of the 4-hour overlap alleged by the Department, Byrd’s time sheets would indicate that 

she worked with client H.S. from 5:00 a.m. until 2:00 p.m., with client V.P. from 2:30 p.m. until 7:30 p.m., and with client N.T. from 7:30 p.m. until 11:30 p.m.


It is possible that this sort of work pattern did occur at times, and could explain some of the time sheets with apparently overlapping hours.  On June 29, 2000, Byrd could have worked from 5:00 a.m. until 2:00 p.m. with client H.S. and from 7:30 p.m. until 11:30 p.m. with client N.T.  On other dates, this explanation taxes the credulity of a reasonable person.  For the 

June 20, 2000, date referenced above, based on one worker’s (Byrd’s) time sheets, Complete Care billed Medicaid for 18 hours of service.  Complete Care billed Medicaid for the following hours on the following dates:

· May 25, 2000
17 hours

· May 30, 2000
17 hours

· June 20, 2000
18 hours

· June 21, 2000
13 hours

· June 22, 2000
18 hours


On May 15, 2000, there is no way to arrange the hours to avoid overlap.  The time sheets show Byrd with client N.T. from 5:00-9:00, with client H.S. from 5:30-8:30, and with client V.P. from 8:00-1:00.  Complete Care argued that this could have involved more than one worker, who left the time sheet for the last worker to sign.  If true, this is also a violation of the Department’s regulations, but we find it more probable than not that Complete Care billed for work that was not performed and that these time sheets were falsified.  Complete Care did not meet its burden of proving that these services were provided as billed.


Complete Care breached its SSBG contract and is subject to termination from the Title XIX and Title XX programs for falsifying time sheets signed by Byrd.

Employee’s Guilty Plea


The Department argues that Complete Care breached its contract by hiring Dwight Shepherd, despite his guilty plea.  Complete Care argues that section 660.317, which sets forth authorization to require criminal background checks, does not specifically prohibit hiring employees with this type of criminal history.  But, as the Department notes, the contract Complete Care signed does prohibit it.  Section 660.317.6 states in part:

A provider is guilty of a class A misdemeanor if the provider knowingly hires a person to have contact with patients or residents and the person has been convicted of, pled guilty to or nolo contendere in this state or any other state or has been found guilty of a crime, which if committed in Missouri would be a class A or B felony violation of chapter 565, 566 or 569, RSMo, or any violation of subsection 3 of section 198.070, RSMo, or section 568.020, RSMo.

This statute does not state that these are the only crimes that bar hiring an individual.  The statute states that if the provider hires anyone with this criminal record, it is guilty of a Class A misdemeanor.  In hiring Shepherd, Complete Care was not guilty of a misdemeanor.  This is irrelevant to whether Complete Care breached its contractual obligations.


The contract states:


Paragraph 17:  The Provider further understands, agrees and promises to employ a direct care work force whose backgrounds have been screened for criminal convictions.  At a minimum, no personnel who perform any direct care services shall have any felony criminal convictions, or have plead [sic] guilty to any felony crime or have plead [sic] nolo contendere to any felony crime wherein the offense occurred five (5) years or less immediately prior to employment if such convictions involved theft, theft by deceit, fraud, forgery, stealing, sale or possession of contraband drugs or any felony involving violence.  Additionally, no person may be employed pursuant to this provision who has ever plead [sic] guilty or nolo contendere to any crime or been convicted of any crime, misdemeanor or felony, of a sexual nature.  In addition, Provider agrees that in all cases, Provider will 

comply with the criminal record requirements of Section 660.317 RSMo.

(Resp. Ex. G) (emphasis added).


Complete Care argues that the five-year limitation set forth regarding “any felony” also limits crimes of a sexual nature to cases in which the offense occurred five years or less immediately prior to employment.  We disagree.


Many cases dealing with construction of language in a contract involve insurance contracts.  The court in Camden v. State Farm Mutual Auto Ins. Co., 2001 WL 1407645, stated: “An ambiguity exists when there is duplicity, indistinctness or uncertainty in the meaning of the language in the policy.”  Id. at 2 (quoting Gulf Ins. Co. v. Noble Broadcast, 936 S.W.2d 810, 814 (Mo. banc 1997)).  We do not find an ambiguity in the contract signed by the Department and Complete Care.  The contract requires the provider to refrain from hiring anyone with certain types of felonies if the conduct occurred five years or less from the date of employment.  This is very clear.  The contract then uses the word “Additionally,” thus separating the next sentence from the prior sentence.  This sentence refers to crimes of a sexual nature and uses the word 

“ever,” indicating no time limit.  Finally, the following sentence differentiates this requirement from the requirements of section 660.317.


Over 15 years ago, on August 19, 1985, Shepherd pleaded guilty to patronizing a prostitute, a Class B misdemeanor in violation of section 567.030, and was fined $250.  Section 567.030, RSMo 1978, stated:


1.  A person commits the crime of patronizing prostitution if he patronizes prostitution.


2.  Patronizing prostitution is a class B misdemeanor.

Patronizing prostitution was defined in section 567.010, RSMo 1978, as follows:


(3) [A] person “patronizes prostitution” if


(a) Pursuant to a prior understanding, he gives something of value to another person as compensation for that person or a third person having engaged in sexual conduct with him or with another; or


(b) He gives or agrees to give something of value to another person on an understanding that in return therefor that person or a third person will engage in sexual conduct with him or with another; or


(c) He solicits or requests another person to engage in sexual conduct with him or with another, or to secure a third person to engage in sexual conduct with him or with another, in return for something of value[.]


Patronizing prostitution is a crime of a sexual nature.  Complete Care argues that the Department is acting unreasonably in prohibiting someone from being employed for the rest of his or her life for this type of crime.  It is arguable whether, with a crime this old and of a relatively minor nature, the prohibition is reasonable in this case.  However, the Department has a right to impose certain restrictions in its contract.  Campbell testified that such strict 

requirements as the background checks and insurance are needed due to the “vulnerability of the population.”


Complete Care breached its SSBG contract and is therefore subject to termination from the Title XIX and Title XX programs for hiring and continuing to employ a person who had pleaded guilty to a crime of a sexual nature.

Insurance Coverage


The Department’s Regulation 13 CSR 15-7.021(18)(F) requires in-home service providers to:


Maintain bonding coverage and personal and property liability insurance coverage on all employees who are connected with the delivery and performance of in-home services in the client’s home[.]

The Department alleges that Complete Care has failed to do this.  Complete Care argues that it has complied with this regulation by sending documents that the Department received on 

August 3, 2000.


The Department states that what Complete Care sent was inadequate because it listed the insured as “Jacqueline Hayes DBA:  Complete Care of American & International” instead of listing the corporation.  Brenda Campbell testified that the Division of Aging did not consider Complete Care’s submission adequate insurance and bonding to meet the requirement because the SSBG contract was with the corporation rather than a person.


Complete Care submitted evidence that on May 24, 2000, a dishonesty bond was issued to “Jackie Hayes, d/b/a Complete Care of America.”
  Hayes testified that she had the policy 

issued this way because an employee of the Department had instructed her to do so.  She testified that she provided this to the Department and was told that someone would call her if it was insufficient.
  She testified that no one called her.  Nikki Flowers-Wolff, an insurance agent, testified that she wrote a bond for Hayes in May of 2000.  She testified that she was contacted by 

“a division of someone from Missouri” who requested her to alter the bond to add “& International Corporation.”
  She testified that this alteration was made on August 10, 2000.


We find that Complete Care has not met its burden of proving that it had the level of coverage required by the regulation.  A corporation is a separate entity from a human being associated with it.  Hermann v. Director of Revenue, 47 S.W.3d 362, 364 (Mo. banc 2001).  In addition, Complete Care’s own Exhibit 65, a price quotation from Western Heritage Insurance, features a handwritten statement:  “Excludes services provided by health care provider.”


Complete Care breached its contract and is subject to termination from the Title XIX and Title XX programs for failing to provide adequate insurance coverage.

Sanctions

Title XX Contract


Complete Care breached its SSBG contract by:

· falsifying time sheets to record personal care services to V.P., L.W., L.S., E.L., and 
G.P. when services were not performed for those clients;

· falsifying time sheets to record services to M.H. that it did not provide;

· falsifying time sheets signed by Byrd and other aides;

· hiring and continuing to employ a person who had pleaded guilty to a crime of a 
sexual nature; and
· failing to provide adequate insurance coverage.
Paragraph 19 of the contract provides that upon a material breach by a provider, the Department has the discretion to cancel the contract.  That discretion is now ours.  Several of these are relatively minor offenses and would not by themselves justify termination.  It is Complete Care’s pattern of billing, showing errors that are too strong to be a series of mistakes, that convinces us that termination is the appropriate sanction.   We find that termination from the Title XX Program is warranted by these violations of the contract.

Title XIX Medicaid


The Department’s Regulation 13 CSR 70-91.010(3)(A) states:


(A) The provider of personal care services must have a valid participation agreement with the state Medicaid agency.  The issuance of the participation agreement is dependent upon the Department of Social Services’ acceptance of an application for enrollment.  The provider must submit to the Department of Social Services, Division of Aging, the written proposal required to become a Title XX in-home services provider and be approved to provide Title XX in-home services.  Once approved to provide Title XX in-home services by the Division of Aging, the provider will be allowed to execute a Title XIX participation agreement with the Division of Medical Services. . . .  Providers must maintain their approval to participate as a Title XX provider, whether or not they actually serve Title XX eligible clients, in order to remain qualified to participate in the Title XIX (Medicaid) Personal Care Program.
(Emphasis added.)  Because we terminated Complete Care’s participation in the Title XX program for violations of its SSBG contract, we also terminate its participation in the Title XIX program.

Summary


For repeated and intentional breaches of its SSBG contract, we terminate Complete Care’s participation in the Title XX program, and thus also terminate its participation in the Title XIX program.


SO ORDERED on January 28, 2002.



________________________________



KAREN A. WINN
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