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DECISION


The Missouri Real Estate Appraisers Commission (“MREAC”) may discipline W. Robert Comp, Jr., for fraudulently violating the Uniform Standards of Professional Appraisal Practice (“USPAP”).

Procedure


The MREAC filed its complaint on August 12, 2004.  On August 9, 2005, we convened a hearing on the complaint.  Assistant Attorney General Craig H. Jacobs represented the MREAC.  Jeffrey D. Zimmerman represented Comp.  The last written argument was filed on January 13, 2006.
Findings of Fact

1. Comp is certified by the MREAC as a certified general real estate appraiser.  His certificate was current and active at all relevant times.  
2. The Appraisal Foundation’s Appraisal Standards Board has promulgated standards for the development and communication of real estate appraisals in USPAP.  USPAP sets forth three approaches to evaluation:  sales comparison, income capitalization, and cost.  An appraiser should use and reconcile all three to appraise the value of real property.
3. Comp understood USPAP, its requirements, and how to prepare an appraisal in conformity with USPAP’s requirements.  

Count I – Stone County 

4. On March 29, 2001, Comp completed a self-contained narrative report (the “Stone County report”).  Of the three types of report described by USPAP, a self-contained narrative report requires the highest degree of detail.  The Stone County report was for a landowner’s use in an action for condemnation brought against a strip of land that the owners hoped to develop as an RV park.  The effective date of the Stone County report was October 5, 1998.  The subject property was 9.19 ± acres of unimproved land in Section 19, Township 24, Range 22, Stone County, Missouri (the “Stone County property”).  
5. The Stone County report identified the land as vacant commercial property and did not identify any existing improvements.  Nevertheless, Comp valued the Stone County property as if it were already improved and operating as an RV Park.  
6. Under the sales comparison approach, Comp failed to use comparable sales data of vacant and unimproved real property.  Instead, he compared the Stone County property to sales properties that were established and operating RV parks.  He did not clearly and accurately 
disclose in the Stone County report that, in the report, he treated the Stone County property as an improved RV park for appraisal purposes.  
7. Comp cited the following sales as comparable:  
a. Blue Moon RV Park in Cuba, Missouri.  Comp reported that Wm. S. and Francine Willmuth bought the Blue Moon RV Park in March 1994 for $465,000.  No such sale ever occurred.  James A. and Kay Barton bought Blue Moon RV Park in June 1999 for $200,000, but Comp did not report that transaction.  Comp reported that the Blue Moon RV Park had 16 cabins, when it does not have any.  

b. Cross Creek RV Park in Lake Ozark, Missouri.  Fred and Maxine Cutshalts owned Cross Creek RV Park from June 1989 to July 1999.  Comp reported that Cross Creek RV Park sold in September 1995 for $786,000.  That sale never occurred.  
c. Newberry Creek RV Park in Mead, Oklahoma.  Newberry was actually called the Newberry Creek Resort and Marina (“Newberry”).  Lloyd Swain owned Newberry from the mid-1980s until after the completion of the Stone County report.  Comp reported that Dave and Mary Crowe sold Newberry to M.R. Plunkett for $398,000 in April 1996.  That sale never occurred.
  Newberry had 12 RV units and five cabins, but Comp reported that it had 29 RV units and 14 cabins.  
d. Pea Ridge KOA Park in Rogers, Arkansas.  Dera and Joe Keen owned Pea Ridge KOA Park from at least June 1970 until Joe Keen died in March 2002.  
Comp reported that the Pea Ridge KOA Park sold in October 1996 for $412,000.  That sale never occurred.  Pea Ridge KOA Park had 32 RV sites and one cabin, but Comp reported that it had 50 RV sites and 18 cabins.
e. Alma RV Park in Alma, Arkansas.  Comp reported that the Alma RV Park sold in November 1994 for $618,000, but no such transaction occurred.  Alma RV Park did not exist until 1997.  
f. Cedar Hollow Park in Bull Shoals, Arkansas.  Cedar Hollow Park sold for $198,000 in December 1999.  Comp did not report that sale.  Comp reported that the Cedar Hollow Park sold in February 1995 for $326,000.
  Cedar Hollow Park had less than 15 acres and no cabins, but Comp reported that Cedar Hollow Park had 19 + acres and 8 cabins. 
Based on the false information and the improper use of improved properties as comparables, Comp overvalued the Stone County property at $322,800.
8. Under the income capitalization approach, Comp calculated the value of improvements on the property as if it were already improved as an RV park, when the subject property did not have improvements.  In developing the income stream and the capitalization rate, Comp used revenue and net operating income from the same improved, established and operating RV parks that he used for his comparable sales.  He should have used the net operating income from vacant and unimproved properties.  Under the income capitalization approach, Comp overvalued the Stone County property at $332,400.
9. Under the cost approach, Comp valued the Stone County property as if it was already improved as an RV park by calculating a “Reproduction Cost New” for a newly built and 
operating RV park.  He valued the land of the Stone County property at $105,700.  By adding the “Reproduction Cost New” to the land value, Comp overvalued the Stone County property at $350,200.
10. Because he used data from improved properties, Comp’s data was incorrect and his analysis techniques were improper.  In the reconciliation, Comp gave the greatest weight to the income capitalization approach when valuing the Stone County property at $332,400.  Comp intended to defraud users of the report.  
11. Comp used the Stone County report when he testified at a deposition, and he expected the circuit court to rely on it if the condemnation action went to trial.  The Stone County report so lacked credibility that it was unusable at trial.  At his client’s request, he prepared another report.  

Count II – Jamestown
12. Comp completed a report (the “Jamestown report”) on 203 acres of vacant real estate located in Rogersville, Greene County, Missouri (the “Jamestown property”).  The Jamestown property was planned to be developed and subdivided into 112 acres for commercial use, 55 acres for single family residential use, 15 acres for multi-family residential use, four acres for a lake, and 21 acres for infrastructure.  The effective date of the Jamestown report was October 12, 2002.  
13. Comp knew that the intended users of this report included potential investors and described the purpose of the appraisal as establishing market value for investors, but failed to identify them as “other intended users.” 
14. Comp’s cover letter described the report as self-contained.  Comp structured the report to describe a “Vacant Land Value” and a separate “Highest and Best Use Value.”  He was 
trying to show the value of the land before development and after development, but an appraiser always values vacant land at its highest and best use.  His technique was misleading.  
15. Comp stated at one place in the Jamestown report that all of the subject land is usable.  At another place in the Jamestown report, he stated that 7,928,000 ± sq. feet of the 8,842,700 ± sq. feet is salable and totally available for development.
16. Comp stated that the property was zoned either C-1 or R-3, but it was all zoned R-1.  Rezoning was contemplated, but not accomplished, on the report’s effective date.  He also stated that the property had city water, sewer, and gas installed, but it had none of those utilities.  
17. Comp used only the sales comparison approach to determine the value of the Jamestown property.  He failed to summarize the information analyzed, the procedures followed, and the reasoning that supports the analysis, opinions and conclusions.  Comp also failed to clearly define the characteristics, extraordinary assumptions, and hypothetical conditions upon which he valued the property.  
18.  The Jamestown property sold five months before the appraisal’s effective date, in May 2002.  The deeds for that transfer are attached to the end of the Jamestown report.  Comp failed to state the price in that sale, and failed to provide and discuss any analysis of it.  
19. Comp failed to analyze and reconcile the quality of the various comparable sales as follows:

a. He used much smaller parcels as comparable sales, ranging in size between 1 acre and 45 acres.  His adjustments for size compare the 203-acre Jamestown property as if it ranges in size from 1 to 55 acres.  
b. He made no adjustment for infrastructure in analyzing the land sales.  
c. He reported a comparable January 2003 sale as occurring in January 2002.  
d. He did not analyze how long it would take for lots to sell (“absorption analysis”) and did not measure how much such future sales were presently worth.  (“discounted cash flow analysis”).  Those analyses are indispensable in appraising a subdivision under development.  
20. Comp calculated a $17,500 per lot value and “per square foot values.”  Comp reported that “the comparables support a market price of $10,800 per acre for single and multifamily property, $15,600 per acre for retail area, and $18,300 per acre for commercial property,” and stated the value to be $814,000.  But Comp determined a Final Value Estimate of $22,691,000.  Comp did not analyze, support, or explain the difference between the two separate calculations.
21. Comp established the value of the whole property at $22,691,000 solely by adding together individually the appraised values of the various estates and component parts, as follows: Business Center ($15,185,000); Retail Super Center ($3,032,000); The Colonies ($1,306,800); and Patriot Place ($3,167,500).  He failed to analyze the effect on value of that technique in the Jamestown report, which is that it represents the value of those components as if they were all sold at once at those prices.  That event is extremely unlikely, and it omits the factors of absorption and discounted cash flow.   Such valuation is significantly misleading.  
22. Comp failed to use the income capitalization approach
 as applied to subdivisions, which is an appropriate indicator of value for the type(s) of the Jamestown property.  In omitting the income capitalization approach, Comp used an inappropriate basis for invoking the USPAP Departure Rule and did not show that the report would be credible without it.  He did not obtain the client’s agreement for a limited appraisal in the authorization/letter of engagement.  

Conclusions of Law


We have jurisdiction to hear the MREAC’s complaint.
  The complaint charges Comp with fraudulently violating USPAP.  The MREAC has the burden of proving facts for which the law allows discipline. 
 

A.  USPAP Violations 

For each course of conduct alleged, the MREAC cites one or more USPAP Standard Rules (“SR”), USPAP Standards, or both.  The MREAC argues that violating USPAP is cause for discipline as:  

(6) Violation of any of the standards for the development or communication of real estate appraisals as provided in or pursuant to sections 339.500 to 339.549;


(7) Failure to comply with [USPAP];
*   *   *


(10) Violating . . . any of the provisions of sections 339.500 to 339.549 or the regulations of the [MREAC] for the administration and enforcement of the provisions of sections 339.500 to 339.549[.
]
The MREAC cites the following statutory requirement for real estate appraisal:
State certified real estate appraisers and state licensed real estate appraisers shall comply with [USPAP.
]
The plain language of those provisions applies USPAP to any certified real estate appraiser performing any real estate appraisal.  
1.  Stone County
Comp argues that the Stone County report was not subject to USPAP because he later repudiated it.  He cites no authority to lend merit to that claim of immunity.  The provisions of law cited by the MREAC and quoted immediately above contradict that argument.  Comp also argues that the Stone County report is not subject to USPAP because he used it in giving expert testimony.  In support, he cites a case stating that testimony on property value need not include an appraisal, but that case does not exempt an appraiser who performs an appraisal from complying with USPAP.
  The statutes quoted above and the USPAP provisions quoted below include no authority for the exceptions that Comp claims.   
The MREAC focuses on the comparison of the Stone County property with operating RV parks.  Comp used false comparable sales data and treated anticipated improvements as accomplished, violating USPAP as follows.  

The MREAC argues that by failing to use comparable sales data of vacant and unimproved real property in the Stone County report, Comp failed to analyze available comparable sales data in violation of:
· USPAP Standard 1:

In developing a real property appraisal, an appraiser must identify the problem to be solved and the scope of work necessary to solve the problem, and correctly complete research and analysis necessary to produce a credible appraisal.

· SR 1-4(a):

When a sales comparison approach is applicable, an appraiser must analyze such comparable sales data as are available to indicate a value conclusion.  

· SR 1-4(f):  

An appraiser must analyze the effect on value, if any, of anticipated public or private improvements, located on or off the site, to the extent that market actions reflect such anticipated improvements as of the effective appraisal date.

The six fully developed and operating RV parks that Comp used were not comparable, and their data was inapplicable.  Comp did not account for the fact that the Stone County property’s improvements were merely anticipated, not accomplished, and the effect that had on its value.  We agree that Comp violated those provisions.  

The MREAC argues that by calculating the value of improvements on the subject property for the cost approach in the Stone County report, when it did not have improvements, Comp violated USPAP Standard 1 and SR 1-4(b), which requires an appraiser to:

collect, verify, analyze, and reconcile:

(i) such comparable cost data as are available to estimate the cost new of the improvements (if any);

(ii) such comparable cost data as are available to estimate the difference between cost new and the present worth of the improvements (accrued depreciation);

(iii) such comparable sales data, adequately identified and described, as are available to indicate a value conclusion;

(iv) such comparable rental data as are available to estimate the market rental of the property being appraised;

(v) such comparable operating expense data as are available to estimate the operating expenses of the property being appraised;

(vi) such comparable data as are available to estimate rates of capitalization and/or rates of discount.

and SR 1-4 (f).  The six improved properties were not comparable, and information about them was not applicable to the Stone County property’s value because its improvements were merely anticipated.  We agree that Comp violated those provisions.  

The MREAC argues that by using revenue and net operating income from improved properties for developing the income stream and the capitalization rate in the Stone County report, Comp violated USPAP Standard 1 and SR 1-4(c), 2001: 
When an income approach is applicable, an appraiser must:

(i) analyze such comparable rental data as are available to estimate the market rental of the property;


(ii) analyze such comparable operating expense data as are available to estimate the operating expenses of the property;

(iii) analyze such comparable data as are available to estimate rates of capitalization and/or rates of discount; and


(iv) base projections of future rent and expenses on reasonably clear and appropriate evidence.

and SR 1-4 (f).  The six properties were not comparable, and information about them was not applicable or appropriate.  We agree that Comp violated those provisions.  

The MREAC argues that by using incorrect data, improper analysis techniques, and data from improved properties in the Stone County report, Comp was unable to perform a proper and valid reconciliation of the data used and of the applicability and suitability of the approaches used, in violation of USPAP Standard 1 and SR 1-5(c):

In developing a real property appraisal, an appraiser must:

*   *   *

(c) reconcile the quality and quantity of data available and analyzed within the approaches used and the applicability or suitability of the approaches used.

Because Comp’s data was inaccurate, inapplicable, and inappropriate, his reconciliation could not be accurate.  We agree that Comp violated those provisions.  
2.  Jamestown


The MREAC’s expert testimony on the Jamestown report shows that Comp’s USPAP violations represent a selective use of information and analyses to develop a report that would attract investment based on an inflated value.  Comp objected to the testimony of the MREAC’s witness David Nunn on the Jamestown report.  The standard for a witness to render an opinion is at § 490.065.1: 
In any civil action, if scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education may testify thereto in the form of an opinion or otherwise.

Comp argues that Nunn has not appraised enough properties like Jamestown to qualify under that statute.  We disagree.  Nunn’s knowledge, skill, experience, training, and education in USPAP, the appraisal profession, and subdivisions in particular, make his testimony helpful to us on the technical and specialized issues before us.  Further, many of the MREAC’s arguments do not require expert testimony for us to draw an intelligent conclusion from the facts.
   

a.  How USPAP Values a Proposed Development


USPAP sets forth principles applicable to a proposed land development, which Comp did not follow for the Jamestown report.  As discussed in greater detail below, an appraiser must value all land, including vacant land, at its highest and best use.  When land has not yet reached that use, the appraiser discloses assumptions and hypotheticals that would lead to it.  The appraiser must use the approaches of comparable sales, cost, and income capitalization.  When a client seeks an appraisal at less than highest and best use, or abbreviated in some other way, the appraiser must make required disclosures.  


The MREAC argues that by failing to adequately describe the real property being valued under the title of “Highest and Best Use Value” in the Jamestown report, Comp violated:

· USPAP Standard 2:  

In reporting the results of a real property appraisal, an appraiser must communicate each analysis, opinion, and conclusion in a manner that is not misleading.
· and SR 2-2(a)(vii):

[An appraisal report must] describe sufficient information to disclose to the client and any intended users of the appraisal the scope of work used to develop the appraisals[.]
We agree that Comp violated those provisions.  Comp’s terminology was confusing, and did not adequately describe the scope of work, because he set forth two values for the land:  “Vacant Land Value” and “Highest and Best Use Value.” 


Comp did not use the income approach in the Jamestown report.  Comp argues that his client did not want it, citing an unwritten agreement.  Nonetheless, that approach was applicable to the project, so USPAP required it, or an explanation of its absence, to appear in the report.  Having no explanation, Comp violated USPAP Standard 1, SR 1‑4(c), 2002:  

When an income approach is applicable, an appraiser must:

(i) analyze such comparable rental data as are available and/or the potential earnings capacity of the property to estimate the gross income potential of the property;

(ii) analyze such comparable operating expense data as are available to estimate the operating expenses of the property;

(iii) analyze such comparable data as are available to estimate rates of capitalization and/or rates of discount; and 

(iv) base projections of future rent and/or income potential and expenses on reasonably clear and appropriate evidence.

· SR 2-2(a)(xi):

[An appraisal report must] state and explain any permitted departures from specific requirements of STANDARD 1, and the reason for excluding any of the usual valuation approaches[.]
· and the Departure Rule:  
This rule permits exceptions from sections of the Uniform Standards that are classified as specific requirements rather than binding requirements.  The burden of proof is on the appraiser to decide before accepting an assignment and invoking this rule that the scope of work applied will result in opinions or conclusions that are credible.  The burden of disclosure is also on the appraiser to report any departures from specific requirements.

An appraiser may enter into an agreement to perform an assignment in which the scope of work is less than, or different from, the work that would otherwise be required by specific requirements, provided that prior to entering into such an agreement:


1.  the appraiser has determined that the appraisal process to be performed is not so limited that the results of the assignment are no longer credible;

2.  the appraiser has advised the client that the assignment calls for something less than, or different from, the work required by the specific requirements and that the report will clearly identify and explain the departure(s); and 

3.  the client has agreed that the performance of a limited appraisal or consulting service would be appropriate, given the intended use.

USPAP defines the following terms in its Definitions section.  
BINDING REQUIREMENTS: all or part of a Standards Rule of USPAP from which departure is not permitted. (See DEPARTURE RULE.)
*   *   *

SPECIFIC REQUIREMENTS: all or part of a Standards Rule of USPAP from which departure is permitted under certain limited conditions. (See DEPARTURE RULE)

For a commercial venture, which Jamestown partly was, the income approach was indispensable.  Its omission without explanation from the Jamestown report violated those provisions.  
b.  Property Description


Comp also misstated or omitted crucial facts that determined value.  The MREAC argues that by not accurately describing the zoning of the subject property in the Jamestown report, Comp violated USPAP Standard 1 and SR 1-3(a) when he failed to: 
identify and analyze the effect on use and value of existing land use regulations, reasonably probable modifications of such land use regulations, economic supply and demand, the physical adaptability of the real estate, and market area trends[.]

Zoning determines whether and how property can develop.  Comp agrees that he knew his description of the zoning was false.  We agree that Comp violated those provisions.  


The MREAC argues that by not stating the price at which the property had sold in the prior three years in the Jamestown report, Comp violated USPAP Standard 1 and SR 1-5(b) when he failed to:

analyze any prior sales of the property that occurred within the following minimum time periods:
*   *   *


(ii) three years for all other property types[.]

A recent sale price is plainly helpful in determining value.  We agree that Comp violated those provisions.  

The MREAC argues that by inaccurately describing the current condition of the city water, sewer, and gas utilities at the time of the valuation in the Jamestown report, Comp failed to properly identify the physical, legal and economic attributes of the property, in violation of USPAP Standard 1, USPAP Standard 2,

· SR 1-2(e):

In developing a real property appraisal, an appraiser must:

*  *   *

(e) identify the characteristics of the property that are relevant to the purpose and intended use of the appraisal, including:

(i) its location and physical, legal, and economic attributes;

· and SR 2-2(a)(iii):

[An appraisal report must] describe information sufficient to identify the real estate involved in the appraisal, including the physical and economic property characteristics relevant to the assignment[.]
To mislead is to lead in a wrong direction, often by deliberate deceit.
  We need no expert testimony to understand that utility access affects the value of land physically, legally, and economically.
  Comp’s statement that access was available, when it was not, violated those provisions.  

The MREAC argues that by failing to identify any hypothetical conditions and extraordinary assumptions in the Jamestown report, Comp violated USPAP Standards 1 and 2,
· SR 1-2(g) and (h):

In developing a real property appraisal, an appraiser must:

*   *   *

(g) identify any extraordinary assumptions necessary in the assignment; and
(h) identify any hypothetical conditions necessary in the assignment.

· SR 2-2(a) (viii):

[An appraisal report must] state all assumptions, hypothetical conditions, and limiting conditions that affected the analyses, opinions, and conclusions;
and SR 2-2(a)(vii).  USPAP defines the following terms in its Definitions section:
ASSUMPTION: that which is taken to be true.
*   *   *
EXTRAORDINARY ASSUMPTION: an assumption, directly related to a specific assignment, which, if found to be false, could alter the appraiser’s opinions or conclusions.
HYPOTHETICAL CONDITION: that which is contrary to what exists but is supposed for the purpose of analysis.
Development of the subdivision as described constituted a multiplicity of hypothetical conditions and extraordinary assumptions unstated as such in the Jamestown report.  We agree that Comp violated those provisions.  

c.  Comparable Sales


The MREAC argues that by failing to make adjustments for infrastructure when analyzing the land sales in the sales comparison approach in the Jamestown report, Comp violated USPAP Standard 1 and SR 1-4(f), 2002.  Comp testified that he had no reliable information on the proposed infrastructure for the development when he drafted the report.  We agree that Comp violated those provisions.  

The MREAC argues that by using smaller parcels as comparable sales in the Jamestown report, Comp failed to properly analyze comparable sales data, in violation of USPAP Standard 1 and SR 1-4(a).  The smaller parcels were not comparable, and information on them was not applicable.  We agree that Comp violated those provisions.  

The MREAC argues that by failing to analyze and reconcile the quality of the various comparable sales or to explain how he came to the determination of the per lot, per acre, and per sq. foot values used in the Jamestown report, Comp violated Standards 1 and 2 and SR 1-5(c):

In developing a real property appraisal, an appraiser must:

*   *   *

(c) reconcile the quality and quantity of data available and analyzed within the approaches used and the applicability or suitability of the approaches used.

We agree that Comp violated those provisions.  
d.  Calculation


The MREAC argues that by failing to analyze the effect on value of the assemblage of the various components of the proposed Jamestown subdivision and the Jamestown property in the Jamestown report, Comp violated USPAP Standard 1 and:

· SR 1-4(e), 2002:

An appraiser must analyze the effect on value, if any, of the assemblage of the various estates or component parts of a property and refrain from valuing the whole solely by adding together the individual values of the various estates or component parts.

Comp valued the Jamestown property solely by adding together the individual values of its various estates or component parts, and he did not analyze the effect of that exercise on value.  It requires no expertise to understand that mixing components of differing uses may either increase or decrease the value of each component, depending on the mix.  We agree that Comp violated those provisions.  

The MREAC argues that Comp failed to summarize the information analyzed, the procedures followed, and the reasoning that supports the analysis, opinions and conclusions, as required in a self-contained report, violating USPAP Standard 2 and:  

· SR 2-2(a)(ix):

[An appraisal report must] describe the information analyzed, the appraisal procedures followed, and the reasoning that supports the analyses, opinions, and conclusions[.]
Comp alleges that he had an agreement with his client to do a limited appraisal, but the report does not disclose that limitation.  We agree that Comp violated those provisions.  

Comp knew that investors would rely on the Jamestown report in deciding where to put their money, but he did not identify them as a group of potential users in the report.  The MREAC argues that Comp violated:  
· SR 1-2(a):  
In developing a real property appraisal, an appraiser must:

(a) identify the client and other intended users;
· and SR 2-2(a)(i):

[An appraisal report must] state the identity of the client and any intended users, by name or type[.]

Comp’s presentation of a restricted use report as a self-contained report is especially disturbing because Comp knew that his client would use the appraisal to attract investment.  Despite that understanding, Comp failed to identify the other intended users in the Jamestown report.  We agree that Comp’s failure to identify other intended users violated those provisions.  

c.  Both Reports

The MREAC argues that Comp’s specific USPAP violations in each report show breaches of more general USPAP principles in both reports.  


The MREAC argues that Comp failed to correctly employ those recognized methods and techniques that are necessary to produce a credible appraisal and violated USPAP Standard 1 and:
· SR 1-1(a):
In developing a real property appraisal, an appraiser must:

(a) be aware of, understand, and correctly employ those recognized methods and techniques that are necessary to produce a credible appraisal[.]
We agree that Comp did not correctly employ recognized appraisal techniques and violated those provisions.  

The MREAC argues that Comp committed substantial errors of omission or commission that significantly affected the appraisal and violated USPAP Standard 1 and:
· SR 1-1(b): 
In developing a real property appraisal, an appraiser must:

*  *   *

(b) not commit a substantial error of omission or commission that significantly affects an appraisal[.]
We agree that Comp’s substantial errors affected his reports, rendering one of them unusable.  He violated those provisions.  

The MREAC argues that Comp failed to clearly and accurately set forth the appraisal in a manner that would not be misleading and violated USPAP Standard 2 and:  
· SR 2‑1(a): 
Each written or oral real property appraisal report must:

(a) clearly and accurately set forth the appraisal in a manner that will not be misleading[.]

Comp’s reports were misleading.  We agree that Comp violated those provisions.
  

The MREAC argues that Comp failed to prepare a report that contained sufficient information to enable the intended users of the appraisal to understand the report properly and violated USPAP Standard 2 and:
· SR 2-1(b): 
Each written or oral real property appraisal report must:

*   *   *

(b) contain sufficient information to enable the intended users of the appraisal to understand the report properly[.]
Comp’s reports were not understandable because he omitted analysis and description.  We agree that Comp violated those provisions.  

The MREAC argues that Comp failed to clearly and accurately disclose the extraordinary assumptions and hypothetical conditions that directly affected the appraisal and indicate their impact on value in violation of USPAP Standard 2 and: 
· SR 2-1(c):
Each written or oral real property appraisal report must:

*   *   *

(c) clearly and accurately disclose any extraordinary assumption, hypothetical condition, or limiting condition that directly affects the appraisal and indicate its impact on value.
Comp’s undisclosed extraordinary assumptions and hypothetical conditions included zoning, utility access, and physical improvements.  They greatly impacted his reported values.  We agree that Comp violated those provisions.  
B.  Intentional Conduct 
The MREAC argues that Comp communicated results in a misleading and fraudulent manner, in violation of the USPAP Ethics Rule:  
An appraiser must perform assignments ethically and competently, in accordance with USPAP and any supplemental standards agreed to by the appraiser in accepting the assignment.  An appraiser must not engage in criminal conduct.  An appraiser must perform assignments with impartiality, objectivity, and independence, and without accommodation of personal interests.

*   *   *
An appraiser must not accept an assignment that includes the reporting of predetermined opinions and conclusions.
An appraiser must not communicate assignment results in a misleading or fraudulent manner.  An appraiser must not use or communicate a misleading or fraudulent report or knowingly permit an employee or other person to communicate a misleading or fraudulent report[;]
and is subject to discipline for committing:


(5) Incompetency, misconduct . . . dishonesty, fraud, or misrepresentation in the performance of the functions or duties of [a real estate appraiser];
*   *   *

(9) [I]ncompetence in developing an appraisal, in preparing an report, or in communicating an appraisal[.
]
We may infer the requisite mental state from Comp’s conduct “in light of all surrounding circumstances.”
 

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Fraud is a species of misconduct, an intentional perversion of truth to induce another to act in reliance upon it.
  It always demonstrates dishonesty, which includes actions that reflect adversely on trustworthiness.
  Fraud may be accomplished by misrepresentation, 
which is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.
  It may also be accomplished by “[c]oncealment of a material fact of a transaction, which a party has the duty to disclose[.]”
  That duty arises when the concealer is a fiduciary or has superior knowledge.
  We may find cause to discipline for such acts even without finding any resultant damage.
 Incompetency includes a general lack of disposition to use an otherwise sufficient professional ability to perform in an occupation.
  

Comp’s errors could not have been accidental.  He knew how to do an appraisal in compliance with USPAP.  Comp constructed values for the Jamestown property in a manner that appraisal practice does not use or recognize.  He omitted and misstated crucial information and analyses about the property.  He concealed assumptions and hypotheticals.  Comp grounded the Stone County report on false statements related to matters as fundamental as recorded transactions, zoning, utility access, and physical improvements.  All such information related to factual matters and was subject to independent, objective verification.  Comp testified that he verified the sales in conversations with unnamed brokers or sellers.  But he agrees that he could have verified each sale at the respective recorder of deeds’ office, and the wildly inaccurate information for each sale shows that his testimony is false.  Comp simply fabricated the information to inflate the properties’ value for comparison.  Comp intended to deceive readers of the reports into making monetary decisions based on higher values than the subject properties really had.  That conduct is fraud, and its targets included the circuit court in which the condemnation action was pending.  

Comp violated the Ethics Rule, USPAP Standards 1 and 2, and § 339.535; and is subject to discipline under § 339.532.2(5), (6), (7), and (10). 

C.  Other Mental States 
The MREAC also argues that Comp is subject to discipline for committing the violations with states of mind other than intent.  
The MREAC argues that Comp rendered appraisal services in a careless and negligent manner and violated USPAP Standard 1 and SR 1-1(c):

[An appraiser must] not render appraisal services in a careless or negligent manner, such as by making a series of errors that, although individually might not significantly affect the results of an appraisal, in the aggregate affect the credibility of those results.

The MREAC also argues that Comp is subject to discipline under § 339.532.2 for:


(8) Failure or refusal without good cause to exercise reasonable diligence in developing an appraisal, preparing a report, or communicating an appraisal;


(9) Negligence . . . in developing an appraisal, in preparing an report, or in communicating an appraisal[.
]
Because the licensing statutes incorporate USPAP, we determine the meaning of “negligence” under USPAP by considering it in keeping with statutes of the same or similar subject matter:
  

[F]ailure . . . to use that degree of skill and learning ordinarily used under the same or similar circumstances by [a] member of the . . . profession[.
]
That definition is synonymous with carelessness and lack of diligence.  


The MREAC also argues that Comp is subject to discipline under § 339.532.2 for:


(5) . . . gross negligence . . . in the performance of the functions or duties of [a real estate appraiser.]

Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.
  

The mental state for misconduct and fraud is intent.  Intent is mutually exclusive with carelessness and indifference, which are the respective mental states for negligence and gross negligence.  Because Comp’s mental state was intentional, he is not subject to discipline for negligence or gross negligence.  
D.  Professional Trust

The MREAC argues that Comp is subject to discipline for “[v]iolation of any professional trust or confidence.”
  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may extend beyond the client.
  The MREAC argues that Comp violated the professional trust and confidence that he owed to clients, intended users of the appraisal report, and the public.  
The MREAC’s theories represent a spectrum of professional trust from general to specific.  As to the most general, “the public,” we disagree that Comp violated a professional trust.  The MREAC’s theory is that the general public trusts an appraiser to commit no act for which the law allows discipline.  If violation of professional trust includes every cause for discipline, then violation of professional trust is redundant with every cause for discipline.  That reading renders the words “violation of professional trust” superfluous.  We give meaning to each word, clause, sentence and section of a statute.

We also disagree that Comp violated the professional trust of his Jamestown clients.  The MREAC has not shown that Comp acted contrary to his sophisticated clients’ instructions.   
We agree that Comp violated the professional trust of his Stone County clients.  His report was so transparently fraudulent that he was forced to repudiate it after using it in his deposition.  It plainly was not the product that his clients paid for because they demanded another.  Comp’s conduct highlights the reason why appraisers are required to produce credible and objective reports, and it demonstrates his failure to grasp that function.  We can only imagine the damage his conduct did to the landowners’ position vis-à-vis the State.  

We also agree that Comp violated the professional trust of his reports’ intended users.  We conclude that a professional trust exists between intended users of appraisal reports, whether they are clients or not.  We base that conclusion on the statutes’ incorporation of USPAP, which ensure that a real estate appraiser does not act merely as an advocate for his client.  Comp’s license stands as the State’s endorsement that those who use his appraisal may rely on his adherence to professional standards.  

Moreover, Comp knew that his reports would form the bases for decisions on investment, settlement, litigation, and perhaps a judgment.  The persons making those decisions, whether or not they were Comp’s clients, were among the intended users of his reports.  His fraudulent manipulation of values violated that trust.  
Comp is subject to discipline for violating the professional trust of the intended users of both reports and his Stone County clients.  
Summary

Comp is subject to discipline under § 339.532.2 (5), (6), (7), (9), (10) and (14).  

SO ORDERED on March 20, 2006.


________________________________



JOHN J. KOPP



Commissioner

�All references in the complaint to “USPAP” are to both the 2001 and 2002 editions of USPAP, which are identical, except as otherwise noted.  The MREAC set forth the USPAP provisions in its complaint, to which Comp filed no answer, so we deem them admitted.  Regulation 1 CSR 15-3.380(7)(C)1.  


	�The record shows no evidence that Dave and Mary Crowe ever owned Newberry, though the complaint does not seek discipline on that ground.  


	�The record shows that such sale never occurred, though the complaint does not seek discipline on that ground.  


	�Comp did not use the cost approach either, though the complaint does not seek discipline on that ground.  


	�Section 339.532.2.  Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


	�Section 339.532.2.


	�Section 339.535.


	�State ex rel. Missouri Hwy. & Transp. Comm’n v. Edelen, 872 S.W.2d 551 (Mo. App., E.D. 1994).


	�Perez v. State Bd. of Regis'n for the Healing Arts, 803 S.W.2d 160, 164 (Mo. App., W.D. 1991).


	�MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 744 (10th ed. 1993).


	�Perez v. State Bd. of Regis'n for the Healing Arts, 803 S.W.2d 160, 164 (Mo. App., W.D. 1991).


	�In written argument, the MREAC argues that Comp committed fraud under that provision, but that charge does not appear in the complaint.  Therefore, we do not address it.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  


	�Section 339.532.2. 


	�Duncan, 744 S.W.2d at 533.  


	�Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).  


	�Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  


	�See In re Duncan, 844 S.W.2d 443, 444 (Mo. banc 1992).  


	�Hernandez, 936 S.W.2d at 899 n.3.  


	�Daffin v. Daffin, 567 S.W.2d 672, 677 (Mo. App., K.C.D. 1978).  


	�Nigro v. Research College of Nursing, 876 S.W.2d 681, 686 (Mo. App., W.D. 1994).  


	�Monia v. Melahn, 876 S.W.2d 709, 714 (Mo. App., E.D. 1994).


	�Section 1.020(8); Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).


	�Section 339.532.2.


	�Cates v. Webster, 727 S.W.2d 901, 905 (Mo. banc 1987).  


	�Sections 334.100.2(5) and 340.264.2(6).  


�Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).


�Section 339.532.2(14).


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


�Cooper v. Missouri State Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).


�State ex rel. Missouri State Bd. of Regis'n for the Healing Arts v. Southworth, 704 S.W.2d 219, 225 (Mo. banc 1986) (quoting Brown Group, Inc. v. Administrative Hearing Comm'n, 649 S.W.2d 874, 881 (Mo. banc 1983)).
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