Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 07-2077 BN



)

CAREISSA COMLEY,
)




)



Respondent.
)

DECISION

Careissa Comley is subject to discipline because her license was revoked by another state and because she was placed on a federal employment disqualification list. 
Procedure


On December 18, 2007, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Comley.  On November 19, 2008, Comley was personally served with a copy of the complaint, our notice of complaint/notice of hearing, and two orders rescheduling the hearing.  Comley did not file an answer.  On January 23, 2009, the Board filed a motion for summary determination.  Our Regulation 1 CSR 15-3.446(5) provides that we may decide this case without a hearing if the Board establishes facts that (a) Comley does not dispute and (b) entitle the Board to a favorable decision. 


We gave Comley until February 17, 2009, to respond to the motion, but she did not respond.  The following facts, as established by the Board, are undisputed.
Findings of Fact

1. Comley is licensed by the Board as a practical nurse.  Comley’s Missouri nursing license was originally issued on or about August 6, 2001, and was current and active until      May 31, 2008.
2. Comley was also licensed as a practical nurse in the state of Kansas.

3. In Kansas, Comley diverted drugs, supplies, and property from her employer and patients for her personal consumption and falsified patient medical records.
4. On March 24, 2005, a petition was filed with the Kansas State Board of Nursing (“the Kansas Board”) alleging that Comley was in violation of the Kansas Nurse Practice Act.
5. On August 15, 2005, Comley signed a diversion agreement that required her to following the recommendations and requirements of the Kansas Nurses Assistance Program.  
6. Comley was not in compliance with KNAP and was thus not compliant with the diversion agreement.  
7. On June 7, 2006,
 the Kansas Board revoked Comley’s license.
8. On September 28, 2007, Comley was placed on the U.S. Department of Health and Human Services Federal Exclusion List (“the exclusion list”) because her license was revoked for reasons bearing on Comley’s professional competence, professional performance, or financial integrity.  Comley remains on the exclusion list until she regains her Kansas practical nursing license.
9. The practical effect of a placement on the exclusion list is to prohibit employment by any health care provider that receives federal health care funding through Medicare, Medicaid or any other federal health care program.
Conclusions of Law

We have jurisdiction to hear the complaint.
  The Board has the burden of proving that Comley has committed an act for which the law allows discipline.
  The Board argues that there is cause for discipline under § 335.066.2:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *
(8) Disciplinary action against the holder of a license or other right to practice any profession regulated by sections 335.011 to 335.096 granted by another state, territory, federal agency or country upon grounds for which revocation or suspension is authorized in this state;

*   *   *

(15) Placement on an employee disqualification list or other related restriction or finding pertaining to employment within a health-related profession issued by any state or federal government or agency following final disposition by such state or federal government or agency[.]
Disciplinary Action – Subdivision (8)


The Kansas Board revoked Comley’s practical nursing license for:

· violations of K.S.A. 65-1120(a)(6) for unprofessional conduct in diverting drugs, supplies, and property belonging to her employer and patients under her 
care and for falsified medical records of her patients in an attempt to cover up her diversion; and

· violations of K.S.A. 65-1120(a)(4) in that Comley was unable to practice with skill and safety due to current abuse of drugs or alcohol.
Section 335.066.2 authorizes discipline for:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096[.] 

Comley was disciplined in Kansas under grounds for which revocation or suspension is authorized by § 335.066.2.  There is cause for discipline under § 355 .066.2(8).
Employment Disqualification List – Subdivision (15)


On September 28, 2007, Comley was placed on the exclusion list for reasons bearing on her professional competence, professional performance, or financial integrity.  She remains on the exclusion list until she regains her Kansas practical nursing license.  Placement on this list restricts her employment in her health-related profession.  Comley is subject to discipline under § 335.066.2(15).
Summary

There is cause to discipline Comley under § 335.066.2(8) and (15).  

SO ORDERED on April 2, 2009.



________________________________



JOHN J. KOPP



Commissioner

�The order is entitled “Proposed Default Order” and states that the order would become final if Comley did not file a written motion within seven days of the date the order was mailed.  There are no further proceedings to indicate that Comley did so.


�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2008. 


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�In its motion for summary determination, the Board argues that there is cause for discipline under § 335.066.2(5) and (12).  These are not cited in the complaint as grounds for discipline.  We can find cause for discipline only on the law cited in the complaint.  Sander v. Missouri Real Estate Comm’n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).
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