Before the

Administrative Hearing Commission

State of Missouri

IN RE APPLICATION OF THE MISSOURI 
)

HIGHWAYS AND TRANSPORTATION
)

COMMISSION REGARDING THE
)

COLUMBIA TERMINAL RAILROAD
)

No.  08-0866 RR

GRADE CROSSING WITH U.S. HWY. 63
)

(USDOT #312 114 A) IN COLUMBIA,
)

BOONE COUNTY, MISSOURI
)

DECISION

We grant the Application of the Missouri Highways and Transportation Commission (“the MHTC”) (1) to approve its emergency order regarding the at-grade crossing of the railroad tracks of the Columbia Terminal Railroad (“CT”
) at US Highway 63 (“US 63”) (“the CT/US 63 crossing”); (2) to extend indefinitely (a) the exemption of the CT/US 63 crossing from the stopping requirements of § 304.030
 and (b) the authorization to construct and maintain additional warning devices with reference to the crossing; and (3) to allocate the costs.  
Procedure

On April 30, 2008, the MHTC filed the application requesting the approval of its emergency order and the indefinite extension of its alterations to the CT/US 63 crossing.    

By our notice of application and order of May 1, 2008, we made the City of Columbia (“the City”) a party.  On May 16, 2008, the City filed an answer in which it expressed “substantial agreement” with the application and waived its right to an oral hearing.

On September 18, 2008, the MHTC and the City (“the parties”) filed a stipulation containing their request that we decide the case based upon the pleadings filed and the stipulated evidence contained or described in the stipulation.  On October 10, 2008, the parties filed a joint motion for leave to substitute a corrected Exhibit 2, which we granted.  We also grant their request to base our decision on the pleadings and stipulated evidence.
Findings of Fact


1.
The City is a municipal corporation and constitutional charter city of the first classification within Boone County.  The City owns CT, a short line railroad common carrier, which is currently operated by the City’s water and light department.
Background and Procedural History
2.
The CT/US 63 crossing is where a portion of CT’s railroad track crosses US 63 at grade level within the corporate limits of the City.  As set forth in more detail below, there has been a relatively high incidence of crashes at or near the CT/US 63 crossing.  In response, the parties have cooperated in efforts to develop and implement proposed safety improvements to prevent future vehicular crashes at or near this crossing.
3.
Before initiating these formal proceedings, the Department of Transportation (“MoDOT”) had begun the process of obtaining approval for additional grade crossing safety improvements for this crossing in the ordinary course of MoDOT’s uncontested case procedures by taking the following steps:

a.
On January 29, 2008, MoDOT officials attended a meeting of CT’s Railroad 
Advisory Board
 to present MoDOT’s proposal to improve public safety at this crossing by eliminating the stopping requirement of § 304.030 and by installing additional grade crossing warning devices.  CT’s management and its Railroad Advisory Board expressed tentative support for MoDOT’s proposal, subject to approval by the Columbia City Council.

b.
On or about February 21, 2008, MoDOT published a document entitled “Public Notice and Request for Comments” (“Public Notice”), which set forth MoDOT’s proposal to exempt the CT/US 63 crossing from the stopping requirement of § 304.030 by installing EXEMPT signs and advance EXEMPT signs for this crossing, and installing additional grade crossing warning devices at this crossing and along the highway approaches to the crossing.  The Public Notice invited any interested persons to submit written comments in support of or in opposition to the project before March 24, 2008.
c.
Via electronic mail, MoDOT’s railroad administrator sent a copy of the Public Notice to the engineering supervisor of the Columbia Terminal Railroad, and requested that he post a copy of the notice at a public building within the City.

d.
Similarly, MoDOT’s railroad administrator had a copy of the Public Notice posted in a conspicuous, public location at the district headquarters of MoDOT District 5 in Jefferson City.  The City and the CT/US 63 crossing are located within the geographic boundaries of MoDOT districts.

e.
On March 3, 2008, MoDOT’s railroad administrator attended a meeting of the Columbia City Council to present MoDOT’s proposal to improve public 
safety at this crossing by eliminating the stopping requirement of § 304.030 and by installing additional grade crossing warning devices.  The City Council expressed support for MoDOT’s proposed alteration of this crossing, as interim safety improvements until a railroad bridge overpass can be constructed to replace the existing grade crossing.  However, there is no written agreement between the parties relating to either the replacement of this grade crossing with a railroad bridge overpass, or the interim grade crossing safety improvements proposed by MoDOT.

f.
MoDOT never received any written comments opposing the grade crossing safety improvements that were described in the Public Notice.

4.
On March 6, 2008, MoDOT received a letter from the City Manager, which expressed support on behalf of the Columbia City Council for the proposed exemption of this grade crossing from the stopping requirement of § 304.030 and the installation of additional grade crossing warning devices.  The City also asked MoDOT to consider reducing the highway speed limit on US 63 throughout the City, and other proposed changes with reference to this crossing, as a temporary solution pending the construction of a railroad bridge to replace the existing CT/US 63 crossing.  However, the MHTC concluded that reducing the posted speed limit on US 63, and the other changes proposed by the City, would not be as effective at promoting public safety as the safety improvements described in the Public Notice, and that the changes the City proposed could adversely affect public safety or public necessity, or both.
5.
Meanwhile, the City has been engaged in the process of working out plans, financing, and other details to enable the construction of a proposed railroad overpass grade separation structure to replace the existing CT/US 63 crossing.
6.
On September 5, 2006, the City authorized a feasibility study for the construction of a railroad overpass grade separation structure to replace the existing CT/US 63 crossing.
7.
MHTC also expressed support for the City’s initial concept of recycling another existing bridge to be reconstructed as a replacement for the existing CT/US 63 crossing. 
8.
The City’s consultant, TranSystems Corporation, performed this study, completed its report entitled “US 63 Railroad Overpass Feasibility Study” in October, 2007, and presented its report on the feasibility study to the City Council on November 7, 2007.  This study considered the concept of recycling another existing bridge, but concluded that it would be more cost effective to construct a new bridge, which would incorporate through plate girder spans in the design, to result in a lower deck elevation requiring less fill to construct the railroad approaches to the ends of the bridge.  The City’s current plans to develop a railroad overpass grade separation to replace the existing CT/US 63 crossing will not result in the completion of a grade separation structure to replace the existing grade crossing until at least 2010.
9.
On April 21, 2008, without a prior hearing, the MHTC issued an emergency order pursuant to § 622.240.1.  This emergency order approved the immediate installation of certain grade crossing safety improvements at the CT/US 63 crossing and along the approaches to this crossing, on an emergency basis, upon the MHTC’s finding that failing to waive the requirements for notice and hearing before approving the installation of the proposed public highway-rail grade crossing safety improvements would result in the likelihood of imminent threat of serious harm to life or property. 
10.
On April 21, 2008, the MHTC sent a letter prepared by MoDOT’s administrator of railroads to the school superintendents and school transportation directors located in 20 Missouri counties, from which school buses were deemed most likely to operate over the CT/US 63 crossing.  The letters informed these school officials that EXEMPT signs are to be posted at the 
CT/US 63 crossing to exempt school buses from the stopping requirement otherwise prescribed in § 304.030. 
Physical Characteristics and Traffic of the CT/US 63 Grade Crossing

11.
US 63 is a four-lane, divided, concrete public highway where it crosses CT’s track at grade within the City.  The crossing is identified by the United States Department of Transportation Inventory Number 312 114 A.  The MHTC owns and maintains the public highway right of way at the crossing, including the highway approaches on both sides of CT’s track. The highway basically extends north and south from its crossing with CT’s track.
12.
CT’s railroad consists of one main line track where it crosses US 63 at grade, at or near CT’s railroad milepost 142.58.  CT’s railroad right of way at this grade crossing is approximately 100 feet wide and extends basically east and west from its crossing with US 63. CT maintains one concrete crossing surface where its track crosses the northbound traffic lanes of US 63, and a separate concrete crossing surface where its track crosses the southbound traffic lanes of US 63.
13.
The existing warning devices at the CT/US 63 crossing consist of the following:

a.
Automatic flashing light signals, cantilevered over the dual traffic lanes of the northbound and southbound divided highway structures, respectively, with post-mounted, reflectorized (R15-1) cross buck signs.  These warning devices were first installed at the crossing in approximately 1987.
b.
Standard (W10-1) advance warning signs and (8B-7) pavement markings, which are installed along the northbound and southbound highway approaches to the crossing.

c.
Supplemental advance warning signs, which have been installed farther away from the crossing than the standard advance warning signs, in the direction of the oncoming traffic along both the northbound and southbound lanes of US 63.  Each of these large, rectangular supplemental advance warning signs contains the message “Watch for Stopped Vehicles” in black lettering, above the image of a standard (W10-l) advance warning sign, on an amber background.

14
Vehicular traffic operating over the CT/US 63 crossing in both the northbound and southbound directions has dramatically increased over time.  The average annual daily traffic (“AADT”) of motor vehicles operating at this crossing increased by 219.7 percent between 1997 and 2006, and has more than doubled in the five-year period from 2001 to 2006, as shown in the following table prepared by MoDOT:

	AADT
	1997
	2001
	2006

	Northbound
	4,976
	5,258
	11,079

	Southbound
	5,270
	5,568
	11,432

	Total Motor Vehicles
	          10,246
	10,826
	22,511


15.
 The speed limit for highway vehicles on US 63 at the CT/US 63 crossing is 70 mph.
16.
CT has indicated that train traffic takes place at the CT/US 63 crossing mostly on weekdays, typically involving one to two train movements per day from March through December in each year, and somewhat less frequently during the months of January and February.
17.
 CT’s timetable train speed limit at the CT/US 63 crossing is 20 mph.

Reported Accident History at the CT/US 63 crossing
18.
Since 1993, a total of 30 motor vehicle accidents at the CT/US 63 crossing have been reported to state officials.
a.
Twenty-one of these 30 reported accidents happened during the five-year period from 2001 to 2006.  During that same time period, the AADT upon US 
63 at this crossing has more than doubled, from 10,826 vehicles in 2001, to 22,511 vehicles in 2006.

b.
Only three of these 30 reported crashes at the CT/US 63 crossing involved a collision between a motor vehicle and a train.  None of these auto-train accidents resulted in the bodily injury or death of any person. 

c.
Eight of these 30 reported accidents at the CT/US 63 crossing involved only one motor vehicle, which collided with a deer or another object (except a motor vehicle) upon the roadway.  None of the one-vehicle accidents resulted in the bodily injury or death of any person. 

d.
Each of the remaining 19 crashes that occurred at or near the CT/US 63 crossing during this period involved either a collision between 2 or more motor vehicles, or a driver’s loss of control of a motor vehicle while attempting to avoid an imminent collision with another motor vehicle (hereinafter referred to as “multi-vehicle” accidents or crashes).  Collectively, these multi-vehicle crashes resulted in two fatalities and non-fatal injuries to 10 other persons.

e.
At least 16 of the 19 multi-vehicle crashes that occurred at the CT/US 63 crossing involved at least one motor vehicle that, at the time of the collision, was decelerating or accelerating or stopped at or near the crossing.

f.
At least 14 of these 19 multi-vehicle crashes involved either a school bus (seven accidents) or a truck transporting hazardous materials (“hazmat”).

g.
The latest of these seven multi-vehicle accidents involving hazmat transport trucks – which was also the most recent accident of any type reported at this crossing – occurred on February 29, 2008, and resulted in non-fatal injuries to 
two persons, when a motor vehicle that was not required to stop at the crossing pursuant to § 304.030 collided with a truck carrying hazmat that was either slowing or stopped at the crossing. 
19.
School buses and hazmat transport vehicles generally are required by § 304.030 to stop at every railroad grade crossing.  Pursuant to this statutory requirement, these vehicles generally stop at the CT/US 63 crossing even when the flashing light signals are not activated and there is no train either occupying the crossing or visibly approaching and in hazardous proximity to the crossing.  Except for motor vehicles that are required by § 304.030 to stop at every public highway-rail grade crossing, most other motorists do not stop their vehicles at the CT/US 63 crossing when the flashing light signals are not activated and there is no train either occupying the crossing or visibly approaching and in hazardous proximity to the crossing. Therefore, the stopping requirement set forth in § 304.030 generally causes a “speed differential” between these designated motor vehicles that are required to stop every time they travel over the CT/US 63 crossing (irrespective of whether the flashing lights are activated, or whether any train is occupying or approaching within hazardous proximity to the crossing), on one hand, and on the other hand, the “through traffic” containing other motor vehicles that generally operate over the CT/US 63 crossing without reducing their speed.
20.
The “speed differential” at this crossing – that is, the difference between the speeds of motor vehicles that slow down and stop at the grade crossing pursuant to the requirements of 
§ 304.030 and the speeds of other motor vehicles that were not subject to this stopping requirement when they approach and operate over this crossing – was a substantial contributing cause of at least 16 (or more) of the 19 multi-vehicle accidents that have occurred at this crossing.  Exempting motor vehicles operating at this grade crossing from the stopping 
requirement of § 304.030 will promote public safety at the crossing, by helping to eliminate this speed differential as a contributing cause of multi-vehicle crashes.

Conflict Study by MoDOT Engineers

21.
On January 9 and 10, 2008, between the hours of 6:30 AM and 6:30 PM, a MoDOT traffic specialist performed a conflict study at the CT/US 63 crossing, which revealed the following, which we find to be true:

During each hour within the conflict study period, 14 motor vehicles stopped at the crossing, five motor vehicles that were required to stop by § 304.030 actually failed to stop at the crossing, and three motor vehicles engaged in a sudden lane change or other evasive maneuver to avoid conflict with a motor vehicle that had slowed or stopped at the crossing.

22.
When setting speed limits, MoDOT generally follows the widely accepted method of setting the speed limit as close as practical to the “85th Percentile Speed” (the speed at or below which 85 percent of motor vehicles are traveling).  MoDOT conducted a speed study in January, 2008, which found that the 85th percentile speed for northbound traffic on US 63 was 76 mph.  Therefore, the 70-mph speed limit for motor vehicles at this crossing is already below the 85th percentile speed for the northbound traffic at this location on US 63.

23.
The cause of many of the multi-vehicle accidents at this crossing was not vehicle speed, by itself, but rather the combination of driver inattention and the unexpected occurrence of trucks and buses stopped in the driving lanes of this high-speed, rural expressway.  When a small number of motorists reduce their speed below the speed at which most other motor vehicles generally operate, this actually creates a more dangerous situation, by increasing the 
“speed differential” (the difference in speed between slow and fast moving vehicles).  Reducing the posted speed limit at or near the crossing would not effectively address these concerns because unless there is nearly continuous speed enforcement, simply reducing the posted speed limit on a public highway does very little to reduce overall vehicle speed.  While a small number of motorists may reduce their speed in response to a lowered speed limit, this actually creates a more dangerous situation by increasing the speed differential from the vast majority of drivers who do not comply with the reduced speed limit.  In addition, if motorists generally perceive the posted speed limit to be unrealistically low, then they may disregard the speed postings completely, which could increase the speed differential even more.

24.
The highest attainable level of crash reduction for the CT/US 63 crossing, described in the study as “High” crash reduction, would result from constructing a railroad bridge overpass to replace the existing grade crossing.  The construction of a railroad bridge overpass would require a cost of $5,500,000.  The next highest level of crash reduction would result from a combination of exempting vehicles from the stopping requirement of § 304.030 along with installing “EXEMPT” signs and additional warning devices.  However, the proposed exemption of vehicles from the stopping requirement plus the installation of additional warning devices would only require a cost of $40,000-$50,000.  The exemption of vehicles from the stopping requirement, plus the installation of additional warning devices for motorists using this crossing, will result in the highest level of crash reduction attainable, until funding becomes available to replace the grade crossing with a railroad bridge overpass.

Reasons Why MHTC Issued the Emergency order Without a Prior Hearing

25.
The occurrence of the latest multi-vehicle accident at this crossing was on 
February 29, 2008, in which two motor vehicles collided with the rear end of a hazardous materials truck that was slowing or stopped at the crossing.  The MHTC concluded that when considered in the context of the many previous accidents that have occurred at this crossing, the latest accident demonstrated that an urgent and immediate need existed to exempt this specific crossing from the stopping requirement of § 304.030 and to install the additional grade crossing warning devices proposed by MoDOT in the Public Notice.  The MHTC concluded that these additional safety measures were urgently needed to reduce the risk of vehicular crashes in the interim, until a railroad bridge overpass can be constructed to replace the existing grade crossing.

26.
If the MHTC had followed the usual requirements for giving notice and an opportunity for a hearing to all interested parties, then it was likely that a hearing on this matter would have been delayed for at least six months from the date of the emergency order – and possibly longer, depending on this Commission’s calendar, the nature and extent of any interventions by parties in opposition to these safety improvements, and possibly other variables.


27.
The MHTC concluded that the probable delay of at least six months or more, before a hearing and decision on whether to exempt this crossing from the stopping requirements of 
§ 304.030, and whether to authorize the installation of other grade crossing safety improvements proposed by MoDOT, would unacceptably postpone the implementation of these urgently-needed safety improvements at this grade crossing.  The MHTC concluded that such delays would be unreasonable because MoDOT had received no comments opposing the 
implementation of these proposed grade crossing safety improvements at this location, because during such delays additional collisions may occur between motor vehicle traffic approaching this crossing at expressway speeds, and because motor vehicles currently must reduce speed and stop at the crossing to comply with the stopping requirement of § 304.030.

28.
The MHTC concluded that the risk of additional future crashes at the CT/US 63 crossing created too great a likelihood of imminent threat of serious harm to life or property, to delay the implementation of the safety improvements proposed by MoDOT for six months or more, while awaiting this Commission’s approval after a hearing in the ordinary course of proceedings. To avoid this threat, and to authorize the immediate implementation of these urgently-needed grade crossing safety improvements before another accident occurs at this location, the MHTC waived the requirements for further notice to interested parties and an opportunity for hearing.

29.
Based on these conclusions, on April 21, 2008, the MHTC issued an emergency order that exempted the CT/US 63 crossing from the stopping requirement of § 304.030 and authorized the immediate installation of EXEMPT signs, advance EXEMPT signs, and other additional grade crossing warning devices at the crossing, as described in the earlier Public Notice.  Immediately after the issuance of the MHTC’s emergency order on April 21, 2008, MoDOT provided a copy of the emergency order to CT’s engineering supervisor via electronic mail.  As provided in the emergency order, it became effective at 12:01 A.M. on April 22, 2008.
Actions Completed Since the Issuance of MHTC’s Emergency order
30.
The MHTC’s emergency order required MHTC to supply two R15-3 (white) EXEMPT signs to CT, and required CT to install and maintain one of these signs beneath the existing cross buck sign on the existing post in the SE quadrant of the CT/US 63 crossing, and to 
install and maintain the other one beneath the existing cross buck sign on the existing post in the northwest quadrant of the crossing.  On April 22, 2008, both the MHTC and CT completed their respective work as ordered, in accordance with the applicable provisions of the current edition of   the Manual on Uniform Traffic Control Devices (“MUTCD”).  These warning devices are presently in service at the CT/US 63 crossing.

31.
The MHTC’s emergency order required MHTC to supply, install and maintain four W10-1a (yellow) ADVANCE EXEMPT signs, beneath the four existing advance warning signs on existing posts on the highway approaches to both sides of the CT/US 63 crossing.  On April 22, 2008, the MHTC completed this work as ordered, in conformity with the applicable provisions of the current edition of MUTCD.  These warning devices are presently in service at the CT/US 63 crossing.
32.
The MHTC’s emergency order required MHTC to complete the installation of the “slow or stopped” vehicle detection equipment and new active warning signs, on the highway approaches to both sides of the CT/US 63 crossing.  On or about May 31, 2008, the MHTC completed this work as ordered, in conformity with the applicable provisions of the current edition of MUTCD.  These warning devices are presently in service at the CT/US 63 crossing.
33.
Since the additional warning devices were placed in service at this crossing on 
April 22, 2008, the parties have received no reports of any motor vehicle accidents having occurred at the CT/US 63 crossing.
Work Authorized by the Emergency Order,

But Not Yet Completed
34. The MHTC’s emergency order required the MHTC to install yellow flashing lights on the existing specialized advance warning signs on both approaches to the CT/US 63 crossing. Because these supplemental advance warning signs are non-standard, oversized signs, the 
additional automatic flashing light signals that the MHTC will install upon these signs must be commensurately oversized to display the intended warning effectively.  MoDOT had to specially order these non-standard flashing light signals, after placing out for public bids the job of fabricating and supplying the devices, and after completing the lawful bidding process.  As a result, it may take up to December 31, 2008, to complete the required bidding process, to order and obtain delivery of the specialized devices, and to complete MoDOT’s installation of these devices on the supplemental advance warning signs.
Future Installation of Additional Warning Devices
35.
The following table sets forth a description of the scope of work for the installation of additional warning devices at the CT/US 63 crossing and estimated costs of the work, the apportionment of the work, and of the costs of these safety improvements:

	Scope of Work
	Apportionment of Costs

	
	Responsible

Party (Fund)
	Per Cent

	Amount

	I.
Supply two R15-3 (white) EXEMPT signs, and four Wl0-la (yellow) ADVANCE EXEMPT signs
	MHTC
	    l00%


	$60.00


	2.
Install and maintain two R15-3 (white) EXEMPT signs supplied by MoDOT: one beneath existing cross buck sign on existing post in the SE quadrant, and one beneath existing cross buck sign on existing post in NW quadrant of existing grade crossing
	CT
	100%
	$20.00

	3.
Install and maintain four Wl0-la (yellow) ADVANCE EXEMPT signs beneath existing advance warning signs on existing posts on highway approaches to both sides of crossing on US 63
	MHTC
	100%
	$40.00

	4.
Install “slow or stopped” vehicle detection equipment and new active warning signs, on highway approaches to both sides of crossing on US 63
	MHTC
	    100%
	$25,000.00

	5.
Install yellow flashing lights on existing specialized advance warning signs on both approaches to crossing on US 63
	MHTC
	100%
	$10,000.00


Conclusions of Law

I.  Jurisdiction

The MHTC has the exclusive power “to determine and prescribe the manner, including the particular point of crossing, and the terms of installation, operation, maintenance, 
apportionment of expenses, use and warning devices of each crossing of a public road, street or highway by a railroad or street railroad” and “to alter . . . any crossing, at grade or otherwise, of a railroad or street railroad by a public road, highway or street whenever the state highways and transportation commission finds that public necessity will not be adversely affected and public safety will be promoted by so altering . . . such crossing[.]”
  Upon the filing of an application to alter a crossing, the exclusive authority of the MHTC is vested in this Commission for determination.
  We weigh the factual considerations in each case in light of the standards set forth in the statute.

II.  MHTC's Emergency Order and
Application

Section 622.240.1 provides:

The division may, after a hearing had upon its own motion or upon complaint, by general or special orders, rules or regulations, or otherwise, require every person, corporation, and carrier to maintain and operate its line, plant, system, equipment, apparatus, tracks and premises in such manner as to promote and safeguard the health and safety of its employees, passengers, customers, and the public.  The division may prescribe, among other things, the installation, use, maintenance and operation of appropriate safety and other devices or appliances.  The division may waive the requirements for notice and hearing and provide for expeditious issuance of an order in any case in which the division determines that the failure to do so would result in the likelihood of imminent threat of serious harm to life or property, except that the division shall include in such an order an opportunity for hearing as soon as practicable after the issuance of such order.  

(Emphasis added.) By operation of law, the MHTC has succeeded to the powers, duties and functions relating to railroad transportation, which were formerly exercised by the Division of Motor Carrier and Railroad Safety within the Missouri Department of Economic Development.

The MHTC issued its emergency order setting forth the alteration requirements and allocation of costs for providing those requirements.  The MHTC then provided an opportunity for hearing by filing the application with us.  The application asks for an indefinite continuation of the alterations and allocations of costs set forth in the emergency order.
We made the City a party.  No other person or entity asked to intervene.  The City filed an answer stating that it is in substantial agreement with the alterations and distribution of costs set forth in the emergency order via the application.  The parties stipulated as to the evidence on which we are to base our decision and on the distribution of costs.  The stipulated evidence consists primarily of the City’s feasibility study of replacing the at-grade crossing with a bridge and its plans to eventually build a bridge and of accident reports at the CT/US 63 crossing.  The parties also agreed as to the analysis of the accidents that led to the conclusion that the alterations to the CT/US 63 crossing set forth in the emergency order and in the application were the most appropriate means to reduce the risk of motor vehicle accidents at the CT/US 63 crossing.  
We found that the evidence established the facts alleged in the application, and we made our findings of fact accordingly.
III.  The Application Meets the Standards Prescribed in § 389.610

by Promoting Public Safety and Not Adversely Affecting Public Necessity

The alterations to the CT/US 63 crossing must meet the standards of promoting the public safety and not adversely affecting public necessity.
  “Safety” is “the condition of being safe from undergoing or causing hurt, injury, or loss.”
  “Safe” is being “secure from threat of danger, harm, or loss.” 


In a zoning context, “public necessity” has been defined as “public interest and welfare.”
  The court stated that public necessity for the issuance of a conditional use permit 

meant “that the public interest and welfare must be great enough to outweigh the individual interests which are adversely affected in the event the conditional use permit is granted.”

Exempting motor vehicles from the stopping requirement of § 304.030 in combination with installing the “EXEMPT” signs, advance “EXEMPT” signs, and the additional active warning devices as described in the MHTC’s emergency order at the CT/US 63 crossing have promoted public safety, and will continue to do so, by providing the most effective crash reduction available for this crossing (except for the construction of a railroad bridge overpass), at the lowest cost, for the following reasons:

1.
By exempting motor vehicles from the stopping requirement of § 304.030 with reference to the CT/US 63 crossing, approaching motor vehicles that previously had to slow down and stop before proceeding over the railroad track – irrespective of the presence or approach of any train – will no longer be legally required to stop at this crossing, unless a train is occupying the grade crossing, or is approaching in hazardous proximity to the crossing.  As a result, fewer motor vehicles traveling on US 63 will have to drastically reduce speed and come to a stop when there is no train present or approaching the crossing.  This will help to avoid the kinds of traffic disruptions that previously resulted from the speed differential between most vehicular traffic, which generally operates at or near 70 mph along this portion of US 63, and the occasional motor vehicles that were specifically required by § 304.030 to 
slow down and stop at the grade crossing when there was no train present or approaching the crossing.

2.
The additional warning devices authorized by the emergency order will give additional active warning of the approach of trains on CT’s track, to motorists approaching the grade crossing upon US 63.  This will help to reduce the possibility of future auto-train collisions at this grade crossing.

3.
In addition, the additional warning devices authorized by the emergency order will provide active warning to approaching motorists when another motor vehicle slows down or stops at the crossing, or on the highway approaches to the crossing – irrespective of whether the cantilevered flashing light signals are activated, or whether a train is present or visibly approaching the crossing at that time.  This additional warning to approaching motorists will promote public safety because – notwithstanding the exemption from the stopping requirement authorized by the MHTC's emergency order – it remains possible that the drivers of some school buses, hazardous materials trucks, or other motor vehicles that are generally subject to the stopping requirement of 
§ 304.030, will continue to slow down and stop at this crossing, even when the cantilevered flashing light signals are not activated, and no train is occupying the crossing or visibly approaching the crossing. Nevertheless, when these vehicles slow down and stop at the CT/US 63 crossing the additional active warning devices will provide other approaching motorists with improved opportunities to reduce speed and stop without disruption of traffic, and will reduce the possibility of serious multi-vehicle collisions at this crossing.

These alterations to the CT/US 63 crossing have not adversely affected public necessity, and they will not adversely affect public necessity in the foreseeable future. 
We also find that CT’s installation, continued use, and maintenance of the EXEMPT signs at the CT/US 63 crossing, and of the physical and electronic interconnections between the warning devices previously in service at this crossing, promote the public safety, has not adversely affected public necessity, and will not adversely affect public necessity in the foreseeable future.
Allocation of Costs

The MHTC and the City have agreed to the allocation of costs as shown in the table incorporated into Finding of Fact 35.

Summary

We grant the application to approve the emergency order and to alter the conditions of the CT/US 63 crossing and issue the following order.
Order
We approve the installation of additional warning devices at the CT/US 63 crossing, as described in the “Scope of Work” column in the table incorporated into Finding of Fact 35, and we approve the apportionment of costs and the estimated amounts shown in the table.
We approve the construction of these additional warning devices in accordance with the specifications for design, installation, operation and maintenance required by Regulation 4 CSR 265-8.080, and in accordance with the applicable provisions of the current edition of MUTCD.

The MHTC shall maintain the additional warning devices it installs, and CT shall maintain the additional warning devices it installs, as described in the table incorporated into Finding of Fact 35.
All other warning devices now in service with reference to the CT/US 63 crossing shall remain in service without modification, except that:

(A) We authorize MoDOT to relocate the existing RR advance warning signs, within the area authorized for such signs by the current edition of MUTCD, as needed to accommodate the installation of the new warning devices and to coordinate the proper visibility of both the new and existing warning devices; and

(B) We authorize MoDOT and CT to make minor modifications to the existing automatic flashing light signal system, as needed to interconnect the existing active warning devices with the new active warning devices, so that the operation of both the old and new warning devices will be compatible with each other.


SO ORDERED on November 3, 2008.



________________________________



JOHN J. KOPP  


Commissioner

�Also referred to as “COLT” in certain exhibits attached to the Joint Stipulation.


�Statutory references are to RSMo 2000, unless otherwise noted.


�The City established a 7-member Railroad Advisory Board, which generally meets on a quarterly basis, and advises the City on the operation and needs of CT and its shippers.


�Our finding is based on paragraph 24 of the stipulation in which the parties agree that the “analysis of the accident history of the CT/ US-63 grade crossing strongly suggests” the conclusions stated in the finding of fact. 


�This finding is based on the facts shown in the evidence stipulated to in stipulation paragraphs 21 through 23.  We find persuasive the analysis of these facts set forth in paragraph 24. 


�In recent months, this Commission typically has scheduled hearing dates approximately six months after contested cases were filed.  


�Section 389.610.4 and 5, RSMo Supp. 2007.  


�Section 389.610.9, RSMo Supp. 2007.


�State ex rel. St. Louis-San Francisco Ry. v. Public Service Comm’n, 53 S.W.2d 868, 870-71 (Mo. 1932).


�Sections 389.005 and 226.008, RSMo Supp. 2007.


�RSMo Supp. 2007.  


�Section 389.610.4 and .5, RSMo Supp. 2007.


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 1095 (11th ed. 2004).


�Id.


�State ex rel. Columbia Tower v. Boone County, 829 S.W.2d 534, 538 (Mo. App., W.D. 1992).


	�Id.
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