Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY, 
)



)



Petitioner,
)




)


vs.

)

No. 01-1542 AF




)

MICHAEL COLLUMBIEN,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On September 13, 2001, Michael Collumbien filed a petition to recover the attorney fees and expenses incurred in Director of Department of Public Safety v. Collumbien, No. 00-2515 PO (Mo. Admin. Comm’n) (the underlying case). 


This Commission convened a hearing on the petition on January 22, 2002.  Gregory Oliphant with Anderson, Schmidt & Rivera, P.C., represented Collumbien.  Assistant Attorney General Theodore A. Bruce represented the Director.


The parties did not file written arguments.  Our reporter filed the transcript on January 24, 2002.   

Findings of Fact

1. Collumbien holds peace officer Certificate No. 146-64-0664.  That certificate was current and active at all relevant times.  

2. Collumbien was employed as a police officer for the Riverview Police Department, Riverview, Missouri, at all relevant times.  At approximately 2:30 a.m. on August 19, 2000, Collumbien was doing paperwork at the police station when he noticed on the computer that the St. Louis County Police Department (the County) wanted an individual residing at 331 Northridge in Riverview for a domestic violence assault that had just occurred.  Collumbien contacted the county radio dispatcher to see if the County wanted him to detain the subject.  

3. The radio dispatcher contacted Officer Fields of the St. Louis County Police Department and subsequently informed Collumbien that Fields was taking the victim to the hospital and that Fields had asked Collumbien to detain the suspect.

4. Collumbien proceeded to 331 Northridge and found that nobody was home.  

5. Collumbien saw a green Ford pickup go east on Northridge, cross the middle of the road on Northridge, make a right-hand turn into the driveway at 334 Northridge, and drive over a part of the lawn to get into the driveway.  

6. Collumbien walked across the street to 334 Northridge.  When the driver of the pickup stepped out of the vehicle, Collumbien asked him if he knew Kenneth Hunt.  The driver shrugged his shoulders and kept walking towards the house at 334 Northridge.  Collumbien smelled alcohol on the driver.

7. Collumbien returned to his vehicle and contacted Officer Fields.  Fields advised Collumbien that the address of the suspect was 334 Northridge, not 331 Northridge.  Collumbien requested assistance, and Officer John Terris from the Bellefontaine Police Department arrived within a few minutes.  

8. Collumbien proceeded to knock on the front door of the house.  Terris knocked on the back door of the house.  Terris did not receive an answer at the back door, so he returned to 

the front of the house.  Collumbien looked through a window near the front door, shined his flashlight through the window, and saw Hunt on a couch.  Collumbien saw that the window was unlocked so he raised it and ordered Hunt to come out.  After several orders, Hunt came out of the house.  Collumbien advised Hunt that he was under arrest.  Collumbien placed handcuffs on Hunt.  Hunt requested the officers to close the door of his house.  Terris stepped inside the door to engage the lock on the door and pulled the door closed.  Collumbien placed Hunt in the rear seat of his patrol car.  Collumbien asked Hunt to perform a field sobriety test, but Hunt refused to do so.  Hunt appeared very inebriated.  

9. Collumbien drove Hunt to the Riverview police station and secured him to a bench in the booking room with handcuffs attached to Hunt’s left hand.  Collumbien asked Hunt to submit to a breathalyzer test, and Hunt refused.  Hunt asked to make a phone call, and Collumbien granted the request.  Hunt refused to hang up the phone, so Collumbien disconnected the phone line so that he could continue booking him.  Hunt picked up the phone and threw it across the room striking the wall and breaking the phone.  Hunt then picked up the computer printer and threw it on the floor breaking it as well.  Collumbien restrained Hunt and placed him in a holding cell.

10. Collumbien completed Form 4323, which notified Hunt that his driving privileges would be administratively revoked for refusal to submit to alcohol testing unless he filed an appeal.  Hunt refused to sign the form.  Collumbien issued a complaint and summons to Hunt for driving a motor vehicle while intoxicated in violation of Riverview Ordinance No. 340.160 and a complaint and summons for failing to provide proof of valid insurance in violation of Riverview Ordinance No. 340.280.  Hunt refused to sign each summons and complaint.  Collumbien completed a police report of the incidents involving Hunt. 

11. Officer Fields notified Collumbien that Fields’ lieutenant determined that Hunt would not need to be transported to the St. Louis County Police Department.  Hunt was subsequently released on bond.

12. One week after the arrest, the Riverview chief of police asked Collumbien to submit a memorandum of what happened on the night of the arrest.  On August 25, 2000, Collumbien submitted a memorandum detailing the events surrounding the arrest.

13. The Director filed a complaint in the underlying case on October 26, 2000, seeking this Commission’s determination that the peace officer certificate of Collumbien was subject to discipline for filing a false police report, making an illegal arrest, and making an illegal search.

14. On April 2, 2001, this Commission held a hearing in the underlying case.

15. On August 14, 2001, this Commission issued findings of fact and conclusions of law in the underlying case.  This Commission found that Collumbien did not make a false police report because Collumbien’s observations showed that Hunt was driving the vehicle.  We further found that Collumbien did not enter the house without a warrant, but merely raised an unlocked window upon seeing the suspect in plain view and ordered the suspect to come out of the house.  This Commission concluded that Collumbien’s certificate was not subject to discipline under section 590.135.2(3)
 for falsifying records of evidence or under section 590.135.2(6) for gross misconduct.

16. This Commission’s decision dated August 14, 2001, stated that the Director relied on the testimony of two police officers.  The two officers stated that Collumbien told them that he did not see the suspect driving the vehicle.  This Commission stated:

It was about 2:30 a.m., it was dark, and Collumbien obviously could not see the driver of the vehicle very far away as the vehicle passed down the street. . . . 


It was reasonable for Collumbien to conclude that the person who got out of the vehicle and went into the house was the same person who was driving the vehicle.  Collumbien saw no other person leave the vehicle and go into the house.  There was no other evidence that anyone could have driven the vehicle except for Hunt.

17. This Commission’s decision dated August 14, 2001, stated that Collumbien did not enter the suspect’s house.  The decision stated that whether or not Hunt’s arrest was technically unlawful after Collumbien saw the suspect and raised the unlocked window of the house, the evidence did not show intentional wrongdoing on the part of Collumbien with an especially egregious mental state.

18. On September 13, 2001, Collumbien filed an application for attorney fees and expenses incurred in the underlying case.

19. Collumbien incurred $4,516.59 in attorney fees and expenses in the underlying case.  Collumbien’s counsel billed for services at $75 per hour.

20. At all relevant times, Collumbien’s net worth did not exceed two million dollars. 

Conclusions of Law

Collumbien claims attorney fees and expenses under section 536.087.1, which provides:  


A party who prevails in an agency proceeding or civil action arising therefrom, brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the civil action or agency proceeding, unless the court or agency finds that the position of the state was substantially justified or that special circumstances make an award unjust.  

The purpose of section 536.087 is to require state agencies to carefully scrutinize proceedings and to increase the agency's accountability.  Wadley v. Department of Social Services, 895 S.W.2d 176, 178-79 (Mo. App., S.D. 1995).  The statute was designed “to encourage relatively impecunious private parties to challenge abusive or unreasonable government behavior by 

relieving such parties of the fear of incurring large litigation expenses.”  Hernandez v. State Bd. of Regis’n for the Healing Arts, 936 S.W.2d 894, 902 (Mo. App., W.D. 1997).

I.  Prevailing Party


Section 536.087.1 authorizes an award of attorney fees to a non-state party who “prevails” in an agency proceeding or civil action arising therefrom.  An individual qualifies as a “party” under section 536.085(2)(a) if his or her net worth did not exceed two million dollars at the time the underlying case was initiated.  There is no dispute that Collumbien meets these criteria.  There is no dispute that Collumbien prevailed in the underlying case by obtaining a favorable decision.  Section 536.085(3).

II.  Substantial Justification


A prevailing party is entitled to an award of attorney fees and expenses unless we determine that “the position of the state was substantially justified or that special circumstances make an award unjust.” Section 536.087.1.  The State has the burden to prove that its position was substantially justified.  Melahn v. Otto, 836 S.W.2d 525, 529 (Mo. App., W.D. 1992).  The Director’s position need not be correct or even highly justified, but it must have a clearly reasonable basis in fact and law.  Hernandez, 936 S.W.2d at 903.  The Director’s position must be in good faith and capable of being reached by a reasonable person.  Id.  “The fact that the state has lost the agency proceeding . . . creates no legal presumption that its position was not substantially justified.”  Section 536.087.3.  

A.  The Law Pertaining to Discipline of Peace Officer Certification


Section 590.135.2(3) and (6) provide:


2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers or bailiffs issued pursuant to 

subdivision (3) of subsection 1 of this section of any peace officer for the following:

*   *   *


(3) Falsification or a willful misrepresentation of information in an employment application, or records of evidence, or in testimony under oath;

*   *   *


(6) Gross misconduct indicating inability to function as a peace officer[.]


Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross’ indicates that either an especially egregious mental state or harm is required for refusal.  Id. at 533.  Inability is lack of sufficient power, resources, or capacity.  Merriam-Webster’s Collegiate Dictionary 585 (10th ed. 1993).


The Director has the burden to show that Collumbien committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 

844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  

B.  Conclusions as to Substantial Justification

Collumbien argues that the Director was not substantially justified in filing the petition and proceeding to a hearing in the underlying case because the Director did not in good faith investigate the allegations prior to filing the petition.  Collumbien alleges that the Director failed 

to interview the officer who was present at the scene with Collumbien and failed to elicit testimony at the hearing from that officer.  Collumbien further alleges that the Director failed to interview the officer who initially interviewed the victim of the domestic assault and issued notice that the suspect was wanted.  


The Director argues that the position taken in the underlying case was substantially justified because there was a reasonable basis both in law and fact for the Director’s position.  The Director argues that there was ample evidence from which he could reasonably conclude that Collumbien made an illegal arrest and an illegal search and then filed a false report to cover up his activity.  The Director points out that Collumbien won on the merits based on the Commission’s assessment of the credibility of witnesses, but this result does not create a presumption that the Director’s position was not substantially justified. 


There is no evidence to indicate that the Director failed to interview the officers who arrived at the scene or requested assistance in apprehending the suspect.  Even if the Director failed to interview those two officers, such failure did not result in a lack of substantial justification because those officers had limited knowledge of Collumbien’s actions.  Collumbien was the only officer at the scene when the suspect drove up the street and went into the house.  Officer John Terris did not arrive at the scene until after the suspect went inside the house.  Terris did not see the suspect drive up to the house or enter the house.  Terris did not see Collumbien open the window of the house.  The officer who issued a wanted notice on the suspect was not a witness to these events.


The Director relied on the testimony of officers James Kuehnlein, Eldgre Huddleston, and Roy Midkiff.  Kuehnlein and Huddleston testified that Collumbien told them that he did not actually see the suspect driving the vehicle.  Midkiff, the chief of police for the Riverview Police 

Department, testified about the investigation into Collumbien’s conduct, including the tickets and reports written by Collumbien.


The Director’s evidence indicated that Collumbien questioned his actions after the arrest and that Collumbien did not see the suspect actually driving the vehicle in the dark.  The Director did not rely on Collumbien’s version of the events.  However, we found that Collumbien’s testimony was credible.  His testimony showed that the suspect drove the vehicle because only the suspect left the vehicle and went into the house and because no other person could have driven the vehicle.


Our decision relied on finding that Collumbien’s testimony was credible and reliable.  The Director’s position in the underlying case relied on other evidence indicating that Collumbien would be subject to discipline.  There was a reasonable basis in both law and fact for the Director’s position.


We conclude that the Director’s position in the underlying case was substantially justified.  Collumbien is not entitled to an award of attorney fees and expenses incurred in the underlying case.


SO ORDERED on March 1, 2002.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.
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