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FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety (Director) filed a complaint on 

October 26, 2000, seeking this Commission’s determination that the peace officer certificate of Michael Collumbien is subject to discipline for filing a false police report and for gross misconduct indicating an inability to function as a peace officer.


This Commission convened a hearing on the complaint on April 2, 2001.  Assistant Attorney General Theodore A. Bruce represented the Director.  Gregory Oliphant with Anderson, Schmidt & Rivera, P.C., represented Collumbien.


The matter became ready for our decision on July 13, 2001, when the last written argument was due.

Findings of Fact

1. Collumbien holds peace officer Certificate No. ###-##-####.  That certificate was current and active at all relevant times.  

2. Collumbien was employed as a police officer for the Riverview Police Department, Riverview, Missouri, at all relevant times.  At approximately 2:30 a.m. on August 19, 2000, Collumbien was doing paperwork at the police station when he noticed on the computer that the St. Louis County Police Department (the County) wanted an individual residing at 331 Northridge in Riverview for a domestic violence assault that had just occurred.  Collumbien contacted the county radio dispatcher to see if the County wanted him to detain the subject.  

3. The radio dispatcher contacted Officer Fields of the St. Louis County Police Department and subsequently informed Collumbien that Fields was taking the victim to the hospital and that Fields had asked Collumbien to detain the suspect.

4.  Collumbien proceeded to 331 Northridge and found that nobody was home.  

5. Collumbien saw a green Ford pickup go east on Northridge, cross the middle of the road on Northridge, make a right-hand turn into the driveway at 334 Northridge, and drive over a part of the lawn to get into the driveway.  

6. Collumbien walked across the street to 334 Northridge.  When the driver of the pickup stepped out of the vehicle, Collumbien asked him if he knew Kenneth Hunt.  The driver shrugged his shoulders and kept walking toward the house at 334 Northridge.  Collumbien smelled alcohol on the driver.

7. Collumbien returned to his vehicle and contacted Officer Fields.  Fields advised Collumbien that the address of the suspect was 334 Northridge, not 331 Northridge.  Collumbien requested assistance, and Officer John Terris from the Bellefontaine Police Department arrived within a few minutes.  

8. Collumbien proceeded to knock on the front door of the house.  Terris knocked on the back door of the house.  Terris did not receive an answer at the back door, so he returned to the front of the house.  Collumbien looked through a window near the front door, shined his flashlight through the window, and saw Hunt on a couch.  Collumbien saw that the window was unlocked so he raised it and ordered Hunt to come out.  After several orders, Hunt came out of the house.  Collumbien advised Hunt that he was under arrest.  Collumbien placed handcuffs on Hunt.  Hunt requested the officers to close the door of his house.  Terris stepped inside the door to engage the lock on the door and pulled the door closed.  Collumbien placed Hunt in the rear seat of his patrol car.  Collumbien asked Hunt to perform a field sobriety test, but Hunt refused to do so.  Hunt appeared to be very inebriated.  

9. Collumbien drove Hunt to the Riverview police station and secured him to a bench in the booking room with handcuffs attached to his left hand.  Collumbien asked Hunt to submit to a breathalyzer test, but he refused.  Hunt asked to make a phone call, and Collumbien granted the request.  Hunt refused to hang up the phone, so Collumbien disconnected the phone line so that he could continue booking him.  Hunt picked up the phone and threw it across the room, striking the wall and breaking the phone.  Hunt then picked up the computer printer and threw it on the floor, breaking it as well.  Collumbien restrained Hunt and placed him into a holding cell.

10. Collumbien completed Form 4323, which notified Hunt that his driving privileges would be administratively revoked for refusing to submit to alcohol testing unless he filed an appeal.  Hunt refused to sign the form.  Collumbien issued a complaint and summons to Hunt for driving a motor vehicle while intoxicated in violation of Riverview Ordinance No. 340.160, and a complaint and summons for failing to provide proof of valid insurance in violation of Riverview Ordinance No. 340.280.  Hunt refused to sign each summons and complaint.  Collumbien completed a police report of the incidents involving Hunt. 

11. Officer Fields notified Collumbien that Fields’ lieutenant determined that Hunt would not need to be transported to the St. Louis County Police Department.  Hunt was subsequently released on bond.

12. One week after the arrest, the Riverview chief of police asked Collumbien to submit a memorandum of what happened on the night of the arrest.  On August 25, 2000, Collumbien submitted a memorandum detailing the events of the arrest.

Conclusions of Law


We have jurisdiction to decide whether Collumbien’s peace officer certificate is subject to discipline.  Section 621.045.
  The Director has the burden to show that Collumbien has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  Our Findings of Fact reflect our determination of the credibility of witnesses.

I.  Falsification of Report


The Director alleges that Collumbien’s certificate is subject to discipline under section 590.135.2(3) for making a false police report
 in which he asserted that Hunt was driving while intoxicated, even though Collumbien did not observe Hunt drive a vehicle.  Section 590.135.2(3) provides:


2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers or bailiffs issued pursuant to subdivision (3) of subsection 1 of this section of any peace officer for the following:

*   *   *


(3) Falsification or a willful misrepresentation of information in an employment application, or records of evidence, or in testimony under oath[.]


The Director relies on the testimony of two Riverview police officers, James Kuehnlein and Eldgre Huddleston.  Both officers testified that Collumbien stated that he did not witness Hunt driving the vehicle.  Kuehnlein testified:


He [Collumbien] stated he didn’t really see the suspect driving but he saw him get out of the car in the driveway and go into his house.

(Tr. at 14.)  


Huddleston testified:

Q:
And do you remember what, if anything, Mr. Collumbien said about actually seeing the individual drive the vehicle?

A:
No, he didn’t.

Q:
No, he didn’t see him drive?

A:
Huh-uh.

Q:
He admitted that to you?

A:
Yes.

(Tr. at 30.)


Collumbien argues that he did not falsify any report, complaint, or summons for driving a motor vehicle while intoxicated.  Collumbien testified:  


I was walking back to my patrol car.  I observed a green Ford pickup truck driving from – you start in the one lane and cross over to the middle of the road coming down east on Northridge; and as he attempted to pull in his driveway to make the right-hand turn into his driveway, he drove across a part of his lawn to get into the driveway.


I then walked up to him.  I asked him if he knew Kenneth Hunt.  He just kind of shrugged his shoulders and kept on walking towards his house.

(Tr. at 62.)  


Terris testified that when he drove up to 334 Northridge, Collumbien stated that he saw the suspect drive the vehicle into the driveway and enter the house.  (Tr. at 86.)


The testimony of Kuehnlein, Huddleston, Collumbien, and Terris is not necessarily contradictory.  Collumbien observed a green Ford pickup truck proceeding east on Northridge and cross over the middle of the road.  It was about 2:30 a.m., it was dark, and Collumbien obviously could not see the driver of the vehicle very far away as the vehicle passed down the street.  The pickup made the right-hand turn into the driveway and crossed over a part of the lawn.  However, Collumbien saw an individual exit the vehicle and went over to the area of the vehicle and asked him if he knew who Hunt was.  The evidence shows that the individual shrugged his shoulders and walked on.  Collumbien did not learn until later that the individual who got out of the pickup was Hunt. 


It was reasonable for Collumbien to conclude that the person who got out of the vehicle and went into the house was the same person who was driving the vehicle.  Collumbien saw no other person leave the vehicle and go into the house.  There was no other evidence that anyone could have driven the vehicle except for Hunt.


The Director has the burden to prove that Collumbien made a false police report.  The Director did not carry his burden of proof.  Collumbien’s report, which was based on his 

observations, shows that Hunt was driving the vehicle.  The fact that Collumbien may have reported that he “saw” Hunt drive the vehicle does not make the report false under these facts.  The Director did not prove that someone other than Hunt was driving the vehicle.  We conclude that Collumbien’s certificate is not subject to discipline under section 590.135.2(3).

II.  Gross Misconduct


The Director alleges that Collumbien’s certificate is subject to discipline under section 590.135.2(6) for making a false police report, illegally opening the window of Hunt’s residence, and arresting Hunt without probable cause.  Section 590.135.2(6) allows discipline for:


(6) Gross misconduct indicating inability to function as a peace officer. 


Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross’ indicates that either an especially egregious mental state or harm is required for refusal.  Id. at 533.  Inability is lack of sufficient power, resources, or capacity.  Merriam-Webster’s Collegiate Dictionary 585 (10th ed. 1993).


The Director alleges that Collumbien did not see Hunt drive the vehicle and that Collumbien made a false police report stating that Hunt was driving while intoxicated.  The Director further alleges that those actions constitute gross misconduct by Collumbien.  Our findings of fact and conclusions above show that Collumbien did not make a false police report and that Collumbien had reason to believe that Hunt was driving the vehicle.   The Director did not prove his allegations.


The Director alleges that opening the window of the residence was illegal and constitutes gross misconduct.  The Director cites Welsh v. Wisconsin, 466 U.S. 740 (1984), which held that 

officers entering into a home at night to arrest a suspect for drunk driving without a warrant violated the Fourth Amendment.  However, the testimony of Terris and Collumbien establishes that Collumbien did not enter the home.  While standing outside the front door, Collumbien saw the suspect inside the house, raised an unlocked window, and ordered the suspect to come out of the house, which he did.  Welsh does not hold that raising an unlocked window upon seeing the suspect in plain view and telling the suspect to come out of the house is an illegal action.  Even if that action was considered to be a violation of the Fourth Amendment, the Director did not establish that the act of opening the window, in and of itself, was intentional wrongdoing on the part of Collumbien with an especially egregious mental state.


The Director alleges that Collumbien had no probable cause to arrest Hunt.  Probable cause exists where “the facts and circumstances within [the officers’] knowledge and of which they have reasonably trustworthy information [are] sufficient in themselves to warrant a man of reasonable caution in the belief that an offense has been or is being committed.”  Brinegar v. United States, 338 U.S. 160, 175-76 (1949) (citation omitted).  Cf. Ornelas v. United States, 

517 U.S. 690 (1996).  Collumbien was notified by Officer Fields that Hunt was wanted for inflicting an injury during a domestic dispute assault.  Collumbien observed Hunt driving a pickup across the middle of the road on Northridge, make a right-hand turn into the driveway, and drive over a part of the lawn to get into the driveway.  Terris and Collumbien observed that Hunt smelled of alcohol and appeared to be inebriated.  Collumbien believed that he had probable cause to detain and arrest Hunt for a domestic dispute assault and for driving while intoxicated.


The issue for us to decide is whether Collumbien intentionally did a wrongful act with an especially egregious mental state, not whether the arrest was technically unlawful.  The Director 

failed to carry his burden to show wrongful intent or an especially egregious mental state on the part of Collumbien.  There is no evidence to show that Collumbien intended to make an unlawful arrest, even though he may have questioned his actions later and even though the arrest may have been questionable in the courts.  We conclude that Collumbien’s certificate is not subject to discipline for gross misconduct indicating an inability to function as a peace officer under section 590.135.2(6).

Summary


Collumbien’s certificate is not subject to discipline under section 590.135.2(3) or (6).


SO ORDERED on August 14, 2001. 



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.





�The Director submitted into evidence a copy of the summons and complaints for driving while intoxicated and failure to provide proof of valid insurance.  The Director also submitted the memorandum written by Collumbien on August 25, 2000.  However, the Director did not submit the police report filed by Collumbien after the arrest.  (Tr. at 76).
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