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FINDINGS OF FACT AND CONCLUSIONS OF LAW ON REMAND


On May 3, 1999, the Director of the Department of Public Safety (Director) filed a complaint seeking to discipline the peace officer certificate of Rickey O. Collins for seven alleged courses of conduct.  On December 8, 2000, the Director filed an amended complaint seeking discipline based solely on an allegation of sexual abuse committed in 1985.
  


We rescheduled the hearing five times on the parties’ motions (twice on Collins’ motion, once on the parties’ joint motion, and twice on the Director’s motion with Collins’ consent).  We convened a hearing before Commissioner Karen A. Winn on January 12, 2001, (the first hearing) and issued findings of fact and conclusions of law on March 15, 2001.  On Collins’ motion for a change of commissioner, Commissioner Sharon M. Busch heard argument on Collins’ motion for reconsideration, which we denied by our order dated April 6, 2001.


Collins appealed our decision to the Circuit Court of St. Louis County, which remanded the case to us under section 536.140.4:
 

for further hearing which is to include reconsideration of the decision adverse to [Collins] in light of new evidence, including new witnesses, which, in the exercise of reasonable diligence, could not have been produced earlier.

Collins v. Director of Dep’t of Public Safety, No. 01CC-001389.


We convened a hearing on such evidence before Commissioner Willard C. Reine on April 1, 2002 (the second hearing).  Assistant Attorney General Andrea Spillars represented the Director.  Stanley E. Goldstein and Eli Karsh with Lieberman, Goldstein & Associates represented Collins.  At the second hearing, we took two objections under advisement.  We sustain Collins’ objection to Petitioner’s Exhibit 4, and we overrule the Director’s objection to Collins’ testimony.  We received the last written argument on June 14, 2002.  


Having read the full record, including all the evidence from the first hearing, and all written arguments, Commissioner Willard C. Reine makes the decision pursuant to section 536.080.2.  

Findings of Fact

1. Collins holds peace officer Certificate No. ###-##-####.  At all relevant times, the City of Beverly Hills, Missouri, employed Collins as a police officer.  Collins also worked part-time as a security guard at a Schnucks grocery store (the store).  

2. Collins had an ongoing relationship with MS (the affair), a cashier at the store from 1983 to 1985.  Collins would leave work with MS, even on days when she was not working.  The affair included a variety of consensual sexual contacts and sex acts at Collins’ residence and at 

the store.  Nearly every day that they worked together in the store, Collins and MS had sexual contact, some of which co-workers witnessed.  

3. MS was married and had two children.  In March 1985, MS was litigating the dissolution of her marriage.  Child custody was at issue in that action.  

4. In late March 1985, Collins had nonconsensual sex with MS while she was in a store restroom and preparing to leave work (the restroom incident).  MS immediately left the store, went home, and showered.  She told no one about the restroom incident until late June 1985.  

5. In late June 1985, at the store, MS’s husband confronted WE, another police officer working part-time security at the store.  MS’s husband accused WE of having a sexual relationship with MS.  MS, MS’s mother, and MS’s sister were also present.  MS told her mother that WE had been sexually harassing her.  

6. The next day, at her father’s insistence, MS complained to the Beverly Hills police that WE had made nonconsensual sexual contact with her.  She also related the restroom incident with Collins.  She stated that all previous sexual contacts with Collins had been nonconsensual and denied that the affair existed.    

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 590.135.  We do not review the Director’s decision under sections 536.100 to 536.150.  We simply make the decision de novo.  Geriatric Nursing Facility, Inc. v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).

I.

Collins argues that the Director’s complaint is barred by laches.  In Missouri, laches is a defense only to equitable claims.  UAW-CIO Local #31 Credit Union v. Royal Ins. Co., 142 S.W.2d 866, 871 (Mo. 1980).  It is an equitable doctrine, which we have no power to apply.  

Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940).  Collins also argues that the delay in filing the complaint violates his rights to due process under the constitutions of Missouri and the United States.  This Commission does not have authority to decide constitutional issues.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc, 1990).  

The Director has the burden of proving that Collins has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  Because Collins has the right to a hearing before the Director acts against his certificate, we employ the contested case procedure under Chapter 536, RSMo.  Section 536.010(2).  In a contested case, the party with the burden of proof must prove the facts essential to his legal theory by a preponderance of the evidence:  

Unlike a criminal case where the state charges an individual with a criminal violation, the proof of which jeopardizes life or liberty, the licensing process and the ability to discipline a nurse’s license to practice in the nursing profession is an administrative mechanism delegated by the General Assembly to the Board to protect the health and welfare of the state’s citizens. See Missouri Bd. of Registration for the Healing Arts v. Levine, 808 S.W.2d 440, 442 (Mo.App. W.D.1991).  The life or liberty of the licensee is not at jeopardy.  The Board, however, has a legitimate duty to protect Missouri’s citizens, as directed by the General Assembly[.]

To prove [cause for discipline], the Board was compelled to prove [the conduct charged], not to the standard required for conviction in a criminal prosecution but to the standard of a civil matter, “preponderance of the evidence.”  See In re Hill, 8 S.W.3d 578, 581 (Mo. banc 2000).  “Preponderance of the evidence” is defined as that degree of evidence that “is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.”  Vaught v. Vaughts, Inc./Southern Missouri Constr., 938 S.W.2d 931, 941 (Mo.App.S.D.1997).


State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D., 2000).  

Collins argues that the use of MS’s uncorroborated testimony as a basis for discipline would violate his due process rights.  He suggests that a higher quality of proof is necessary 

under Belton v. Board of Police Comm’rs, 708 S.W.2d 131, 137 (Mo. banc 1986).  That case discusses the amount of process that is due when dismissing a police officer from employment.  It cites the test from Mathews v. Eldridge, 424 U.S. 319, 335, 96 S.Ct. 893, 903, 47 L.Ed.2d 18 (1976), which focuses on whether a hearing is required before affecting a property right.  

As noted above, we have no power to decide constitutional issues.  Williams Cos., 799 S.W.2d at 604.  For our purposes, the provisions of Chapter 536, RSMo, “subsume the question of how much process, as a constitutional requirement, would be due in this case.”  State ex rel. Yarber v. McHenry, 915 S.W.2d 325, 330-31 (Mo. banc 1995) (Covington, J., concurring).  


Collins also argues that we should give some effect to MS’s decision to dismiss her civil action against Collins, Pine Lawn’s decision to take no personnel action against Collins, and the St. Louis County prosecutor’s decision to not seek a criminal action against Collins.  Collins cites no authority.  The decision of any entity to take no action with regard to the conduct charged in this case neither proves nor disproves that Collins is guilty of such conduct.  


We have found the facts by a preponderance of the evidence.  

II.

The second amended complaint alleges that Collins had nonconsensual sexual contacts with MS.  We divide the testimony of sexual contacts into the restroom incident and everything else.  Only MS and Collins had first-hand knowledge of the restroom incident.  

Collins argues that the restroom incident did not occur and that the affair shows that all sexual contacts were consensual.  Collins argues that the existence of an ongoing sexual relationship weighs in favor of consensual sex.  We have found that the affair existed because the overwhelming weight of the evidence compels us to make that finding of fact.  The consistent testimony of disinterested third-party witnesses described numerous consensual sexual contacts between Collins and MS.  For example, the store manager described incidents in which MS 

voluntarily put her hand in the front pocket of Collins’ pants and stuck her hand down the front of Collins’ pants.  

However, we disagree with Collins’ theory that the affair damaged MS’s credibility.  MS’s initiation of, and consent to, sexual contacts on earlier occasions do not show her consent on a later occasion.  Only the later occasion is before us.  Further, MS’s denial of the affair does not fatally damage MS’s credibility.  Collins testified that he and MS tried to “camouflage” the affair because MS was worried about retaining sole custody of her children in the divorce action.
  Collins’ testimony provides the motivation for MS’s denial:  in 1985 it was to keep her children; at the hearing it was to maintain consistency with her earlier account.
  

We have assessed Collins’ testimony and the other witnesses as credible in regard to the affair.  However, other than Collins and MS, no other witness testified to seeing or hearing the restroom incident, or even hearing anything about it, until the confrontation in Finding 5.  We have assessed MS’s testimony as credible in regard to the restroom incident, and have therefore found that it was not a consensual sexual contact.  

III.

The second amended complaint argues that Collins is subject to discipline under section 590.135.2(6), which allows discipline for:

Gross misconduct indicating inability to function as a peace officer [.]

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., 

E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm 

is required.  Duncan, 744 S.W.2d at 533.  The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).  Nonconsensual sex constitutes gross misconduct indicating an inability to function as a peace officer.  

Summary


We conclude that the restroom incident is cause to discipline Collins’ certificate under section 590.135.2(6).  


SO ORDERED on July 11, 2002.



________________________________



WILLARD C. REINE



Commissioner

�The record does not satisfactorily explain the 15-year period between the alleged conduct and the filing of the complaint.  


�Statutory references are to the 2000 Revised Statutes of Missouri.


�Tr. at 306.





�Collins also offered witnesses who testified that the affair continued through March, April, May, and June 1985, but we attribute that testimony to the blurring of memories over the course of the past 17 years.  
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