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FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety (Director) filed a complaint on May 3, 1999, seeking this Commission’s determination that the peace officer certificate of Rickey O. Collins is subject to discipline for several incidents of gross misconduct indicating an inability to function as a peace officer.  On December 8, 2000, the Director filed an amended complaint seeking this Commission’s determination that Collins’ peace officer certificate is subject to discipline for only one of the incidents contained in the original complaint, that being the alleged sexual abuse of a co-worker, M.S., in 1984 and 1985. 

 
This Commission convened a hearing on the complaint on January 12, 2001.  Assistant Attorney General Andrea Spillars represented the Director.  Freeman R. Bosley, Jr., represented Collins.  The matter became ready for our decision on February 8, 2001, when our reporter filed the transcript.  We find that Collins’ certificate is subject to discipline.

Findings of Fact

1. Collins holds peace officer Certificate No. ###-##-####.  That certificate was current and active at all relevant times.

2. Collins has been employed by the Pine Lawn Police Department since 1994.
  During 1984-85, the years at issue in this case, Collins was employed by the Beverly Hills Police Department in St. Louis County.

3. In 1983, M.S. started to work as a cashier at the Schnucks store in Beverly Hills.

4. Collins also worked at Schnucks as a security guard as a second job. 

5. The employees of Schnucks sometimes went out together for drinks after the store closed.  M.S. went sometimes, as did Collins.  They sometimes were at a bar together after work, with other co-workers.

6. Collins and M.S. had a friendly and flirtatious relationship.  On several occasions, M.S. gave Collins a ride home.  His residence was near the store.

7. Collins invited M.S. into his home several times.  She accepted his invitation once.  When he made advances to her, she left.

8. After that incident, Collins became increasingly aggressive toward M.S. in his sexual advances.  Although M.S. resisted, he frequently put his hand down her pants.  All these incidents took place at the store.

9. One evening in 1985 after the store closed, M.S. went to the women’s restroom in the back of the store.  The other cashier on duty had gone to the women’s restroom in the front of the store.  The only other people in the store were Collins, the manager, and the senior cashier.

10. As M.S. emerged from the restroom, Collins was in the doorway.  He pushed her back into the restroom, pulled her pants down, and raped her.  During the rape, she cried and told him not to do it.  Afterward, M.S. pulled her pants up and ran out of the store.  

11. M.S. did not immediately tell anyone about the incident.  She was afraid her brothers would react violently and that “somebody was going to get hurt.”  Collins’ brother, Joe Collins, was, and still is, the chief of the Beverly Hills Police Department.  This relationship contributed to her feeling of intimidation.  She testified at our hearing under subpoena.

12. Another security guard who worked at the store also began to harass M.S.  One day several months after Collins raped her, the other security guard approached her when her mother and sister were in the store, and M.S. “lost it.”  She told the senior cashier she was quitting, and told her mother and sister about the rape and harassment.  

13. After M.S. told her family about the incident, she reported it to the St. Louis County Police.

14. M.S. filed a civil lawsuit against Collins, but she dropped it.  Criminal charges were never filed against Collins for the rape incident.

Conclusions of Law


We have jurisdiction to decide whether Collins’ peace officer certificate is subject to discipline.  Section 621.045.
  The Director has the burden to show that Collins has committed an act for which the law allows discipline.  Missouri Real Estate Commission v. Berger, 

764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  As this is an administrative proceeding, the Director must meet its burden only by a preponderance of the evidence.  State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).


The Director argues that Collins is subject to discipline under section 590.135.2(6), which allows discipline for “gross misconduct indicating inability to function as a peace officer.”

Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. For Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates an especially egregious mental state or harm.  Id. at 533.  The duties of a peace officer include “maintaining public order, preventing and detecting crimes, and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).


If M.S.’s testimony is credible, Collins’ sexual abuse of his coworker was indeed gross misconduct, particularly when he was acting in a quasi-public safety capacity as a security guard.  The “testimony of a single witness may be sufficient to constitute substantial evidence to make a submissible case.”  State v. Sumowski, 794 S.W.2d 643, 645 (Mo. banc 1990).  However, the credibility of M.S. and the other witnesses is unquestionably the pivotal issue in this case.  Thus, we examine that issue at some length.


M.S. testified to the facts above.  The most troubling aspect to her version of the events is her failure to tell anyone about the sexual assault for months after it happened.  However, she presented evidence that (1) she was intimidated by the facts that Collins was a police officer and his brother was the chief of police, and (2) she was afraid her brothers would react violently to her story and that someone would get hurt.  She repeatedly denied having a consensual sexual relationship with Collins or any of the other security guards she worked with.  Her demeanor was credible.


Collins attempted to impeach M.S.’s credibility through the testimony of Betty Jean Smith.  At the hearing, the Director objected to the admissibility of Smith’s testimony on the grounds that Collins had not disclosed her as a potential witness, asking that her testimony be excluded as a sanction for failing to comply with the rules of discovery.  At the hearing, we requested copies of any interrogatories and answers to interrogatories relevant to this issue.  The parties were unable to produce either at the hearing.  We allowed Smith to testify and stated that we would take the objection under advisement, allowing the parties five days after the hearing to supplement the record with copies of either interrogatories or answers to interrogatories.  Neither party furnished any.


We cannot impose sanctions for failing to comply with the rules of discovery without any documentation relating to the discovery.  We include Smith’s testimony in the record and consider its impact on M.S.’s testimony.  


Smith testified that M.S. often returned to the store after her shift so that she could be with Collins, that she talked with co-workers about having gone to his house, and that “it was known” that they had a consensual sexual relationship.  On cross-examination, she admitted that she had never seen signs of physical intimacy between the two, nor had she heard M.S. talk specifically about a sexual relationship with Collins, nor had M.S. ever told her she was returning to the store in order to see Collins.  Weighing the impact of her testimony on M.S.’s, we find that she did not successfully impeach M.S.’s veracity.


Collins also attempted to impeach M.S. through the testimony of Joe Collins, his brother, the Beverly Hills chief of police.  M.S. testified that Joe Collins had tried to pressure her into not pressing charges against his brother, and that in conversations and meetings with her he asked her what it would take for her not to press charges.  Chief Collins denied this.  The Director then offered a rebuttal witness, Harold Klein, a retired St. Louis County investigator, who testified 

that he wired M.S. prior to a meeting, observed officers go in the building for the meeting, and listened to a tape of the meeting after the fact.  The tape was not produced, and Collins objected to Klein’s testimony insofar as it covered what he heard on the tape.  We took the objection under advisement.


We sustain Collins’ objection to Klein’s testimony as to the contents of the tape.  We find that evidence of the contents is not necessary to support a finding that M.S. felt intimidated after the occurrence and that her feeling could have contributed to the fact that she did not follow through with legal action against Collins.  The mere fact that Klein and St. Louis County investigators wired her and conducted surveillance on her meeting with Chief Collins and his associates lends credence to her claim that she felt intimidated; presumably these measures would not have been taken had she not complained of such concerns at that time.


Collins presented character witnesses on his behalf to which no objection was made.  The Director subsequently offered evidence to undermine and impeach the credibility of those character witnesses.  Collins objected to the admission of that evidence on the basis that it was closer to the present than to the 1985 incident and was therefore of questionable relevance.  We 

overruled Collins’ objection on the grounds that his character evidence was, similarly, related to the present and the recent past.  For that reason we deemed the Director’s evidence relevant for purposes of determining the credibility of the witnesses, but also for that reason we deem both parties’ evidence on the issue of Collins’ character to have minimal relevance to the issue at hand, which is whether he sexually abused M.S. in 1984 and 1985.


Finally, we note, as did the Director in closing, that Collins himself, although present at the hearing, did not testify.  “Failure of a party to call a witness who has knowledge of facts and circumstances vital to the case generally raises a presumption that the testimony would be unfavorable to the party failing to offer the testimony.”  Kelly by Kelly v. Jackson, 798 S.W.2d 699, 701 (Mo. 1990); see also Piper v. Missouri Pac. Ry., 847 S.W.2d 907, 910 (Mo. App., E.D. 1993).
  We note that Collins’ failure to testify is not the only reason we find for the Director, nor could it be.
  It merely adds weight to the Director’s case.


Collins argued in closing that the alleged incident was too remote in time to support a finding of cause for discipline now.  We agree that remoteness in time may present problems of proof, but there is no statute of limitations on an action against a peace officer’s certification.
  The Director may consider intervening events, such as evidence of rehabilitation, in determining the level of discipline to impose.  However, the mere passage of time does not affect our finding that Collins sexually abused M.S. and that he is therefore guilty of gross misconduct indicating an inability to function as a peace officer.


Collins’ certificate is subject to discipline under section 590.135.2(6).


SO ORDERED on March 15, 2001.



________________________________



KAREN A. WINN



Commissioner

�At the hearing, the Mayor of Pine Lawn, Adrian Wright, testified that Collins had been employed by Pine Lawn since 1983.  Admitted exhibits, however, indicate that he became employed by Pine Lawn in 1994.  Moreover, all other witnesses agree that during 1984 he was employed by the City of Beverly Hills.


�All statutory references are to the 2000 Revised Statutes of Missouri.


�After the hearing, Collins attempted to present additional evidence in the form of documents by and to Colonel G. Thomas Walker, the former Pine Lawn Chief of Police.  We assume that these are intended as rebuttal to the impeachment evidence offered by the Director.  Although the Director did not object to the admission of the documents, we decline to admit them because we deem our record to be closed at the close of the hearing unless we have expressly left it open, or a party petitions to reopen for good cause and we grant the petition.  Neither occurred here.  Nevertheless, we note that the exclusion of these documents does not affect the outcome of the case for the reasons discussed above.


�In general, a party may request the finder of fact to draw an adverse inference from the failure of the opposing party to produce a witness who is not “equally available” to the first party.  “Equal availability” depends on (1) one party’s superior knowledge of the existence of the witness; (2) the nature of the testimony the witness would be expected to give; and (3) the relationship of the witness to the party.  The witness must also have knowledge of facts and circumstances vital to the case in order for the concept of equal availability to be applicable.  Piper, at 910. We have not found a Missouri case in which this concept was applied to a party who fails to testify on his own behalf, but it would seem to apply. 





�Cf. Pagel, Inc. v. S.E.C., 803 F.2d 942, 946-47 (8th Cir. 1986) (while silence alone is insufficient to support an adverse decision against one who refuses to testify, it was permissible to draw adverse inference from failure of broker who had invoked fifth amendment to testify in civil proceeding), citing Baxter v. Palmigiano, 


425 U.S. 308 (1976).





�Compare section 620.154, which imposes a three-year statute of limitations on an action against a person or entity licensed or certified by one of the boards assigned to the Division of Professional Registration within the Department of Economic Development.
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