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DECISION


Rickey O. Collins is not subject to discipline for violating the conditions of his probation agreement.
Procedure


On November 5, 2004, the Director of the Department of Public Safety (“the Director”) filed a complaint seeking to discipline Collins.  On May 12, 2005, we held a hearing on the complaint.  Assistant Attorney General David F. Barrett represented the Director.  Stanley E. Goldstein and Eli Karsh, with Liberman, Goldstein & Karsh, represented Collins.  The matter became ready for our decision on September 8, 2005, the date the Director waived filing a reply brief.

Findings of Fact

1. Collins is, and was at all relevant times, licensed as a peace officer.
2. On March 15, 2001, in Case No. 99-1265 PO, this Commission issued a decision finding cause to discipline Collins.  On July 11, 2002, on remand from the Circuit Court of 
St. Louis, we issued a decision and again found cause for discipline.
3. On December 10, 2002, Collins and Charles Jackson, the Director at that time, entered into a probation agreement.  The probation agreement contains the following provisions:
Pursuant to 590.080.5, RSMo, Mr. Collins agrees that his license as a peace office [sic] is on indefinite probation.  This probationary period is subject to review, by petition to the Department, but no such petition may be submitted sooner than five years from the date below.  Mr. Collins voluntarily submits to the following conditions of probation:
*   *   *

(2) Mr. Collins agrees that his license is only valid for commission as a peace officer with the City of Pine Lawn Police Department.  The City of Pine Lawn Police Department is under no obligation, however, to employ Mr. Collins as a peace officer.  While on probation, Mr. Collins agrees that he will obtain the Department’s approval before accepting a commission as a peace officer with any other law enforcement agency.
(3) Mr. Collins agrees not to be employed as a security guard or in a similar capacity while on probation.
4. The probation agreement does not define or otherwise describe what constitutes “employed as a security guard.”  There are no Missouri laws or regulations that define the position of security guard.
5. The basis for the finding of cause for discipline was an incident that took place in 1985 while Collins was working as a security guard at Schnucks.  The incident involved a co-worker and took place while Collins was on the job.
6. By letter dated December 26, 2002, Collins asked Jackson for permission to seek employment with another police department because his position had been filled at the Pine Lawn Police Department.
7. By letter dated December 31, 2002, Jackson granted the request on the condition that Collins notify the other police department of his probationary status.
8. Through referral from an unemployment office, Collins learned of a part-time position at Allied Security (“Allied”), a company that provided security-monitoring services for office buildings.
9. Collins did not want to violate his probation agreement and did not know whether accepting the Allied position would violate the agreement.
10. On December 18, 2003, before Collins accepted the position, he called Jackson to determine whether he could accept the position.  Collins explained that he had been unemployed for six months and described the details of the Allied position.  In response, Jackson told Collins: “I would not do anything to prevent you from supporting your family . . . I’ll have no problem with that.”

11. During December 2003, Collins also spoke to Gayla Kempker, Program Representative for the Department of Public Safety’s (“the Department”) Police Officer Standards and Training Program, about his continuing education hours.
12. In order to work for Allied, Collins was required to get a license as a security officer from either St. Louis City or St. Louis County.  In January 2004, Collins attended a three-day class and was licensed as a security officer by St. Louis County.
13. In his position at Allied, Collins answered telephones and gave name tags to visitors.  He watched parts of the building on security monitors.  He did not patrol the facility and did not carry a gun.  If Collins noticed a potential security problem, he notified the building management or the local police.  He did not investigate the matter himself.  Collins was paid $11.00 per hour and worked 20 hours per week.
14. By letter dated September 16, 2004, Collins informed Jackson that he had received an offer to return to work as a police officer with the City of Wellston.  Collins asked Jackson if he could continue working part time with Allied.
15. After the Director received this letter, the Department’s staff informed Collins that he was working as a security guard in violation of the probation agreement.
16. Collins immediately terminated his employment with Allied and surrendered his security officer license.
17. At the time of the hearing, Collins was a police officer with the City of Wellston.  Collins has an opportunity to return to Pine Lawn in an administrative position.

Conclusions of Law 


We have jurisdiction to hear the complaint.
  The Director has the burden of proving that Collins has committed an act for which the law allows discipline.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  

The Director argues that there is cause for discipline under § 590.080, which states:

1.  The director shall have cause to discipline any peace officer licensee who:
*   *   *


(5) Has violated a condition of any order of probation lawfully issued by the Director[.]

*   *   *


2.  When the director has knowledge of cause to discipline a peace officer license pursuant to this section, the director may cause a complaint to be filed with the administrative hearing commission, which shall conduct a hearing to determine whether the director has cause for discipline, and which shall issue findings of fact and conclusions of law on the matter.

The Director argues that Collins violated the probation agreement because he worked for Allied as a security guard.  Collins denies that the position was that of a security guard as that term is used in the agreement.

I.  Telephone Call to Jackson


Collins testified that he contacted Jackson and was told that there would be no problem with taking the position.  To refute this direct testimony, the Director offered Jackson’s testimony that he does not remember such a conversation.
  During cross-examination, Jackson testified:


Q:  Can you sit here today and swear under oath that a conversation with you did not occur?


A:  No, sir, I cannot.  There’s a possibility.


The only other evidence is a copy of phone records showing that Collins contacted the Department on several occasions in November and December 2003.  The Director argues that Collins could have been talking to anyone at the Department, and this is true.  Kempker testified that Collins spoke with her about his continuing education hours during the same time period.  But there is no direct evidence to contradict Collins’ testimony that he spoke with Jackson and his testimony about the contents of that discussion.

When there is a direct conflict in witness testimony, we must make a choice between the conflicting testimony.
  We are not required to make such a choice in this case because there is 
no direct conflict between Collins’ and Jackson’s testimony.  We do not have to find Jackson to be a less than credible witness to believe Collins.  We accept Collins’ testimony and have made our findings of fact accordingly.
II.  Alter Terms of Agreement


The probation agreement is a contract.
  The Director argues that even if Collins spoke with Jackson, the Director did not have authority to alter the terms of the probation agreement.  Under the agreement, Collins can seek permission to be employed as a peace officer, but the prohibition against working as a security guard is absolute and is not subject to waiver.  The Director does not explain why his predecessor – who had signed Collins’ probation agreement – did not have the authority make a subsequent oral amendment to the contract.


Settlement agreements are not required to be in writing unless the subject matter of the agreement is within the statute of frauds.
  Section 432.010, RSMo 2000, states:

No action shall be brought to charge any executor or administrator, upon any special promise to answer for any debt or damages out of his own estate, or to charge any person upon any special promise to answer for the debt, default or miscarriage of another person, or to charge any person upon any agreement made in consideration of marriage, or upon any contract made for the sale of lands, tenements, hereditaments, or an interest in or concerning them, or any lease thereof, for a longer time than one year, or upon any agreement that is not to be performed within one year from the making thereof, unless the agreement upon which the action shall be brought, or some memorandum or note thereof, shall be in writing and signed by the party to be charged therewith, or some other person by him thereto lawfully authorized, and no contract for the sale of lands made by an agent shall be binding upon the principal, unless such agent is authorized in writing to make said contract.


We find that the subject matter of the settlement agreement is placing Collins’ license on probation for a period of five years.  By setting the specific period of time of five years, the settlement agreement cannot not be fully performed in one year.
  Therefore, the settlement agreement and any subsequent amendments were required to be in writing.  Therefore, we agree with the Director that Jackson could not orally alter the terms of the contract.
III.  Probation Agreement/Contract Law
a.  Ambiguous Contract

Because the probation agreement is a contract, we use contract principles to determine whether the Director properly interpreted the terms of the contract.  The principle for contract interpretation is to determine the intention of the parties and “to give effect to that intent.”
  The terms of the contract are reviewed as a whole, not in isolation.
  If a contract is ambiguous, then extrinsic or parole evidence is admissible to determine the parties’ intention.
  An ambiguity arises in a contract:

if there is duplicity, indistinctness, or uncertainty in the meaning of the words used, or if the contract promises something at one place and takes it away at another.  The test is whether the disputed language, in the context of the entire agreement, is reasonably susceptible to more than one construction, giving words their plain and ordinary meaning as understood by a reasonable person.

In Lacey the court found such an ambiguity in Lacey’s settlement agreement with the Board of Healing Arts.  The court found that the provision in a “First Disciplinary Order” or 
“FDO” requiring a female chaperone to be present during gynecological examinations was ambiguous.  Lacey, after consulting with his attorney who had spoken with the Board’s attorney, did not utilize the chaperone while taking medical histories, but did so during the actual physical examinations.  Later the Board decided that the FDO meant that Lacey had to have the chaperone in attendance at all times during the female patients’ visits.  The Board attempted to discipline Lacey for violating the terms of his probation.

The court determined that the FDO was simply a settlement agreement and was to be viewed as a contract with the same principles applicable to the interpretation of any other contract.
  The court stated:  “It is readily apparent to this court that reasonable people could fairly and honestly differ in their construction of the term “during” as used in the phrase ‘present during all female patient visits.’”
  The court allowed extrinsic evidence, including prior interpretation of the terms by the parties, to resolve the ambiguity, and resolved it in favor of Lacey.


In the case before us, the probation agreement – a contract between Collins and the Director – does not define the term “security guard,” which creates the potential for ambiguity as discussed below.
b.  Security Guard Position


Collins telephoned Jackson to determine whether the Allied position was the type that would be considered a security guard under the probation agreement.  At the hearing, Jackson testified that he did not think it would be.  This is consistent with Collins’ statement that Jackson told him the same thing approximately a year earlier.  In response to questions by the Commissioner, Jackson testified:


Q:  Mr. Jackson, what is a security guard?

A:  It’s one that to me provides security at an office or a business or some type of complex in various capacities.

Q:  All right.  What is the providing of security?  What does that mean?

A:  To make sure that the building or complex, whatever the person is watching over, is secure, be they an armed security guard or someone, you know, just monitoring equipment.
*   *   *


Q:  Do you know what the purpose was for including that provision in the probation agreement, the prohibition of acting as a security guard?

A:  Because the offense in which he was disciplined, he was acting in a security guard capacity at that time, and I did not want him back in that environment.

Q:  And was the job that you -- do you understand the position now that he held at Allied?

A:  I understand what he was doing now.

Q:  Is that position the same type of position that he had in this previous --


A:  No, it is not.  I don’t  believe he interacted with people.  And this is my speculation, that he was simply dealing with equipment, electronic surveillance.

Q:  Does being a security guard necessarily entail interacting with people?

A:  I believe most of them do.

Q:  Does the job --

A:  Well --

Q:  The job that you’ve heard -- did you hear Rickey Collins describe the position he had at Allied?

A:  That he was a monitor.  He monitored equipment.

Q:  Based on your experience, is that a security guard position?

A:  To me it’s a lower form of security guard, lower responsibility type security because you get someone else to respond to any incidents, that you’re strictly there to monitor and to -- it’s more of a watchman than a security guard.

Q:  Does the Department have regulations that define what a security guard is or did it at the time you were Director?

A:  No, we do not.


While Jackson’s testimony would not prevent us from finding that the Allied position was that of a security guard, the Director offered no evidence of the functions and duties of a security guard.  As noted above, the probation agreement does not define the term and is vague concerning what Collins can and cannot do.

The Director argues that because the Allied job required a security officer license, it must be a security guard or similar capacity position.  State law is not helpful.  Security guards are not licensed on a state-wide basis, and the one Missouri statute defining “security guard” is vague.  Section 71.195, RSMo 2000, discussing municipal security guard licenses, states:

2.  For the purposes of this section, the term “security guard” is defined as any person who is not authorized to carry a firearm and who is paid to protect the person or property of another, but shall not include law enforcement officers or any other public official or employee.

This definition clearly does not apply in this situation because Collins, although on probation, was still licensed as a police officer.  The court in Parrish v. Kansas City Security Service, 682 S.W.2d 20 (Mo. App., W.D. 1984), described a security guard’s duties that included listening for the phone, reporting emergencies, and turning a clock key each hour at different locations within a building.  There was an element of patrolling the facility in that case.  We find no clear definition of a security guard in statutes, regulations or case law.

Similarly to the contract in Lacey, reasonable people could differ as to whether Collins’ position at Allied fell within the definition of a security guard.  We find that the probation agreement is ambiguous as to what is meant by “employed as a security guard.”  Because we find no clear definition of “security guard,” we look to the common sense, dictionary meaning.  State v. Trotter, 5 S.W.3d 188, 193 (Mo. App., W.D. 1999).  “Security” is defined as:

4 a : something that secures : PROTECTION b (1) : measures taken to guard against espionage or sabotage, crime, attack, or escape[.]

“Guard” means “one assigned to protect or oversee another . . . a person or a body of persons on sentinel duty[.]”
  These definitions carry with them the idea of interaction between people – patrolling or physically acting to protect.  Having someone sit in a room and watch monitors that show different locations in a building is clearly a measure taken to guard against crime or some other offense.  Collins was involved in the building’s “security.”  It is more problematic whether he was acting as a guard.  He could not act to protect anything; he called someone else to perform that function.

Looking to evidence outside the probation agreement, Jackson could not testify that Collins’ job duties at Allied were definitely those of a security guard.  While Collins did watch monitors showing different parts of the building, many of his duties more closely represented that of a receptionist – answering the telephone and checking in visitors.  As in Lacey, Collins had a representation from the Department that his interpretation of the term in the probation agreement was correct – that the position would not be considered a security guard position.  Finally, we determine the parties’ intention by examining the purpose of the prohibition in the probation agreement.  The parties sought to avoid the situation that was the subject of the 
finding of cause for discipline.  The prohibition was about potential involvement with people while working in a supposedly protective “guard” position.


Finally, even without such extrinsic evidence, we could find in his favor as noted in Lacey:

[W]e would still find in his favor under the well-established default rule of Missouri contract interpretation that “‘if a contract is fairly open to two interpretations that construction must be adopted which is against him who prepared it and favor him who merely signed it.’”
We find that the Director failed to prove that Collins worked as a security guard in violation of his probation agreement.
Summary


We find that the Director failed to prove that Collins worked as a security guard in violation of his probation agreement.  We do not find cause for discipline under § 590.080.1(5).

SO ORDERED on December 20, 2005.
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