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DECISION


We grant the application of Maxime Jean-Marie Coles for an annual certificate of registration (“renewal”).
  The State Board of Registration for the Healing Arts (“the Board”) argues that renewal is subject to a perpetual mandatory bar because the Board made a material mistake of fact when it issued Coles’ initial license (“license”).  We disagree and conclude that Coles’ undisputed evidence shows that his medical practice protects the safety of the public.  
Procedure


The Board issued a decision denying Coles’ application for renewal (“application”), but we stayed that decision in our order dated February 1, 2006.  Coles filed his complaint on 
January 18, 2006.  On May 23, 2006, we convened a hearing on the complaint.  Johnny K. Richardson, with Brydon, Swearengen & England, represented Coles.  Glenn E. Bradford, with Bradford & Associates, P.C., represented the Board.  The case became ready for decision when Coles filed the last written argument on September 5, 2006.    
Findings of Fact

1. Coles is a board-certified physician and has been practicing for almost 20 years, not counting residencies.  He is currently licensed to practice medicine in the State of Missouri, the State of Kansas, the State of Connecticut, and the nation of Haiti.  Coles’ Missouri license is, and was at all relevant times, current and active.  Coles has never been disciplined.  He has never been refused hospital privileges.  
a.  Academics
2. Coles attended medical school at Universitie d’Etat d’Haiti, in Port au Prince, Haiti, and graduated in June 1976.  Coles has held the following academic posts: 

	Title
	Institution
	Location
	Dates

	Visiting Professor and Orthopedic Consultant
	Universitie 
d’Etat d’Haiti
	Port au Prince, 
Haiti
	July 1987 
to present

	Instructor
	Universitie 
d’Etat d’Haiti
	Port au Prince, 
Haiti
	December 1977 
to November 1979

	Instructor and Fellow in Hand and Trauma Surgery
	OFATMA 
Hospital
	Port au Prince, 
Haiti
	July 1979 
to December 1979

	Instructor and Orthopedic 
Consultant
	Veterans 
Administration 
Medical Center
	Washington, 
D.C.
	September 1987 
to November 1987  

	Assistant 
Professor
	Meharry College 
of Medicine
	Nashville, 
Tennessee
	March 1988 
to September 1990

	Visiting Professor,

 XXI Latin American Congress of the ICS
	International 
College 
of Surgeons, 
	Quito, 
Ecuador
	March 6 
to March 9, 2002.  


3. Coles has participated in numerous conferences and presentations.  He has displayed scientific exhibits at hospitals and medical meetings.  He has published articles in the following professional journals:

a. Journal of Hand Surgery 
b. Journal of Neurological and Orthopedic Medicine and Surgery 
c. Journal of Bone and Joint Surgery
d. Abstracts of Bridgeport Clinical Sciences 

e. Orthopedics
f. Yale Journal of Biology and Medicine 

g. International Surgery
h. American Journal of Orthopedics 

i. Journal of Trauma
b.  Professional Practice and Activities

4. Coles completed a residency in Haiti, which constituted practice as a physician, but then came to the United States, where he was required to and did complete more residencies as follows:

	Institution
	Location
	Program 
	Dates

	Prince George’s Hospital 
& Medical Center
	Cheverly, 
Maryland
	general 
surgery
	December 1980 
to June 1981

	Howard University 
Hospital
	Washington, 
D.C.
	general 
surgery
	July 1981 
to June 1983

	Howard University 
Hospital
	Washington, 
D.C.
	orthopedic 
surgery
	July 1983 
to June 1987  


5. Coles has been affiliated with hospitals including Bridgeport Hospital and St. Vincent Medical Center in Bridgeport, Connecticut, and Griffin Hospital in Derby, Connecticut.  Coles has held the following medical and administrative posts:
	Title
	Institution
	Location
	Dates

	Orthopedic Surgeon and Traumatologist
	U.S. Air Naval Base Hospital 
	Millington, 
Tennessee
	November 1987 

to March 1988  

	Orthopedic 
Consultant
	Meharry Hubbard Hospital
	Nashville, 
Tennessee
	March 1988 to 
September 1990

	Chief 
Orthopedic 
Surgeon/
Consultant
	AC York Veterans Administration Medical Center
	Murfreesboro, 
Tennessee
	March 1988 to 

March 1990  

	Orthopedic Surgeon Traumatologist
	U.S. Air Naval Base Hospital
	Millington, 
Tennessee
	March 1990 to 

September 1990  

	Chief Orthopedic Surgeon/Traumatologist
	Bridgeport Hospital
	Bridgeport, 
Connecticut
	October 1990 to 

November 1998  

	Chief Orthopedic
Trauma Surgeon
	Bridgeport Hospital
	Bridgeport, 
Connecticut
	October 1990 to 

February 1997  

	Orthopedic 
Surgeon/
Traumatologist
	Mill Hill Medical Consultants
	Bridgeport, 
Connecticut
	March 1992 to 

February 1998  

	Director of 
Orthopedic Trauma
	Bridgeport Hospital
	Bridgeport, 
Connecticut
	February 1997 to 

February 1998  

	Clinical 
Assistant
	Bridgeport Hospital
	Bridgeport, 
Connecticut
	February 1997 to 

November 1998  

	Director of Orthopedic Trauma Clinics
	Bridgeport Hospital
	Bridgeport, 
Connecticut 
	current

	Orthopedic 
Consultant
	Southwest Clinics
	Bridgeport, 
Connecticut
	current


6. Coles is a member of the following professional associations: 

a. American Medical Association 
b. Nashville Orthopedic Society 
c. The Greater Bridgeport Medical Association 
d. The Connecticut State Medical Society 
e. Yale Minority Medical Association
f. American Board of Forensic Examiners
g. Matthew Walker Surgical Society
h. American Board of Neurological and Orthopedic Medicine and Surgery 
i. Association des Medecins Haitiens a I Estranger 
j. International College of Surgeons
k. The Hawley Orthopedic Society
l. The Fairfield County Medical Association 

m. American Osteopathic Association
n. American Board of Forensic Medicine
o. Eastern Association for the Surgery of Trauma  
7. Coles holds the following specialty certifications: 
a. Fellow, Orthopedic and Trauma Surgery, Haiti 
b. Fellow, American Board of Neurological and Orthopedic Medicine and Surgery 
c. Fellow, International College of Surgeons in Orthopedic Surgery 

d. Diplomate, American Board of Neurological and Orthopedic Medicine and Surgery 
e. Diplomate, American Board of Forensic Examiners 
f. Diplomate, American Board of Forensic Medicine 

g. Fellow, American College of Forensic Examiners 
h. Fellow, Royal College of Physicians and Surgeons  
8. Coles returns to Haiti twice a year to provide medical services at no cost to persons unable to afford them.  He also provides free medical services in other nations, including Ecuador, Santa Domingo, Cuba, and El Salvador.  

c.  Examinations and Licenses
9. Coles took the Federation Licensing Examination (“FLEX”) in Connecticut in June 1981, December 1981, December 1982, June 1983, December 1983, June 1984, and December 1984.  Coles also took FLEX Component 1 in June 1985, December 1985 (with Component 2), 
June 1986, December 1989, and June 1990.  Coles did not achieve an overall score of 75.00 on any one sitting of the FLEX.  The State of Connecticut Department of Public Health (“Connecticut”) computed Coles’ FLEX score as a passing score of 75.2 by combining the sittings as Connecticut law provided.  This information was provided clearly to the Board with Coles’ application for initial licensure.  
10. On October 8, 2003, the Board issued Coles a physician and surgeon license and a certificate of registration.  
11. In February 2005, the State of Kansas Board of Healing Arts (“Kansas”) contacted the Board and inquired as to the basis for Missouri initially licensing Coles.  The Board told Kansas that Coles was granted reciprocity from Connecticut.  Subsequent communications with Connecticut reiterated that Coles’ passing score of 75.2 on the FLEX for Connecticut licensure was a combination of scores from multiple sittings.  
12. By letter dated April 22, 2005, the Board notified Coles: 

It has been brought to the attention of the Missouri State Board of Registration for the Healing Arts that your Missouri license to practice as a physician and surgeon was issued in error.  A review of the file found that you have not passed a licensure exam in the United States as required by Section 334.040 and 334.043 RSMo.
The Board asked Coles to surrender his license, in exchange for a promise that it would not discipline him, but he did not accept that offer.  The Board has never disciplined Coles.  
13. With knowledge of Coles’ Missouri licensure status, Kansas granted Coles a Kansas license on May 4, 2005.  
14. On November 17, 2005, Coles filed his application, including the required fee and proof of compliance with the Board’s minimum continuing education requirements, with the Board for the renewal period of February 1, 2006, through January 31, 2007.  The Board concluded that it had made a material mistake of fact when it initially licensed Coles because his 
passing FLEX score from Connecticut was a combination of scores from multiple sittings.  It concluded that such mistake bars renewal.  
15. By letter dated December 15, 2005, the Board issued an order denying Coles’ application, which we stayed by our order dated February 1, 2006.  
Conclusions of Law


Coles’ complaint brings his application within our jurisdiction.
  
I.  Procedure

Our jurisdiction does not include deciding whether the Board has inherent authority to discipline Coles, a topic that consumes much of the parties’ briefing.
  We have jurisdiction to determine whether Coles is subject to discipline
 if a party seeks our decision on that issue, but none has done so.  Coles has not filed a settlement agreement,
 and the Board has not filed a complaint,
 with us.  Coles has exercised:

the applicant's right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.[
]  

The Board’s answer asks only for denial of renewal, not discipline, and the Board expressly states, at page 11 of its brief, that it seeks no discipline.  Therefore, discipline is not the issue before us.  

The issue before us is whether to grant or deny renewal to Coles because that was the decision before the Board.
  The Board argues that its decision was the product of lawful procedure, but that issue is irrelevant because we do not superintend the Board’s operations.
  The Board’s procedure is not subject to our review because “[C]hapter 621, RSMo” provides that we proceed under Chapter 536, RSMo,
 which requires us to conduct a contested case. 
  In a contested case, our review is de novo,
 which means that we make the record, upon which we find the facts, to which we apply the law.
  If the law delegates discretion to the Board, we must also exercise that discretion because a discretionary decision must stand on facts of record, and this is the only procedure provided by law for exercising discretion based on facts of record.
  We have the same degree of discretion as the Board, and we need not exercise it the same way.
  Coles has the burden of proof.
  
II.  Grounds for Denial

The parties dispute whether we have any authority to deny renewal and, if so, whether the law allows denial based on the record.  Coles argues that if we may deny renewal, we should grant it nevertheless.  On that issue, we agree with Coles, which moots the other issues.    
a.  Applicable Law


Coles argues that he is entitled to renewal because he has fulfilled every condition set forth in § 334.070.1:  
Upon due application therefor and upon submission by such person of evidence satisfactory to the [B]oard that he is licensed to practice in this state, and upon the payment of fees required to be paid by this chapter, the [B]oard shall issue to him a certificate of registration. . . .
(Emphasis added.)  
Coles cites State Bd. of Regis'n for the Healing Arts v. Masters.
  In that case, the court held that the decision on renewal under § 334.070 is ministerial, determined only by the filing of the form as described at § 334.080 and payment of a fee described at § 334.090.  The court also stated expressly that the Board could stop a physician, once initially licensed, from practicing only under the discipline procedure, not under the denial procedure.  That was so because the legislature provided procedures for denial or discipline of an initial license, and discipline of an annual certificate of registration, but not for denial of a renewal, under § 334.100.1, RSMo 1969.
  
But § 334.100.1 has changed.
  The Board sets forth the applicable statute as grounds for denial in its answer.
  Section 334.100 now provides:  


1.  The [B]oard may refuse to issue or renew any certificate of registration or . . . license required pursuant to this chapter for[:]


2. . . . 

(11) Issuance of a certificate of registration or . . . license based upon a material mistake of fact[.]

That language sets forth more grounds for denial of renewal than the ministerial matters that Coles cites.
  

Coles replies that § 334.100.1 does not apply, citing the principle that the more specific statute prevails over the more general statute.  The more general statute, he argues, is § 334.100.1 because it addresses both initial licensure and renewal, while § 334.070 addresses only renewal.  Therefore, he concludes that § 334.070 operates to the exclusion of § 334.100.1.  


It is true that where one statute deals with the subject in general terms and another in specific terms, the definite statement prevails, but only to the extent of any discord between them, and otherwise the two should be harmonized when reasonable.
  It is reasonable to harmonize §§ 334.070 and 334.100.1 because they do not conflict.  Section 334.070 uses “shall,” which signifies a mandate and means “must” in the present tense.
  Section 334.100.1 uses “may,” which signifies an option and means an exercise of discretion.
  There is no conflict in allowing denial of renewal under § 334.100.1 where § 334.070 otherwise requires granting it.  In harmonizing those provisions, we give meaning to the plain language of all those provisions and their history as we have set forth.  

Coles argues that our reading allows the Board to terminate a physician’s practice by denying renewal.  We agree that the renewal procedure shares that feature with other licensing systems throughout the statutes, like liquor retailers (Chapter 311, RSMo), dentists (Chapter 332, RSMo), real estate salespersons (Chapter 339, RSMo), nursing home administrators (Chapter 344, RSMo) and insurance producers (Chapter 375, RSMo).  Coles cites nothing to prevent the General Assembly from fashioning such a system for physicians.  

We conclude that § 334.100.1 and .2(11) allow denial if the Board issued Cole’s initial license based on a material
 mistake of fact.  The Board’s answer cites the examination requirement.
  Coles offers the following arguments in the alternative:

· the examination requirement was subject to waiver;
· he achieved a passing score on the FLEX in Connecticut; and 
· any mistake the Board made was one of law, not fact.  

The Board argues that it must deny Coles’ application for renewal because, when it originally issued Coles’ license, it: 

· was mistaken as to whether Coles met the examination requirement; and
· based its initial licensing decision on that mistake.  

The Board has offered no evidence to support its claim that its initial decision to license Coles was based on a mistake.  The record reflects that the Board had all material information available.  The record does not reflect how the Board processed Coles’ initial application information or how they interpreted the relevant statutes in 2003 when they issued Coles’ license.  The Board offers only unsupported allegations and legal arguments based upon the assumption that in hindsight it appears it must have made a mistake.  But we need not resolve any of those allegations and arguments because even if the Board made a material mistake of fact in 2003, the decision whether to grant Coles’ application for renewal is discretionary, and we exercise our discretion different from the Board and choose to grant renewal.  
b.  Discretion


When in § 334.100 the General Assembly used the words “may refuse to issue or renew any certificate of registration:”
The legislature did not intend, and the Board does not argue, that an applicant should be invariably and automatically disqualified[.
] 

That is because:
The use of the term “may” necessarily implies that the denial is not mandatory, and that the conferee of the power has a discretion in exercising it.  And since there is a discretion to be exercised, it follows that there are factual considerations to be taken into account[.
]

The Board argues that denial of renewal is mandatory when a material mistake of fact occurs in granting an initial license.  The Board confuses the examination requirement for an initial license with the discretionary factors for renewal.  They are related, but not identical.  

Renewal requires no examination.
  That is because the examination is a pre-requisite for initial licensing, which is a pre-requisite for renewal.  Therefore, the examination should not be an issue for renewal.  But the General Assembly now recognizes that the Board sometimes errs as to the facts.  The General Assembly could provide that such error is grounds for automatic denial of renewal, but it has not done so.  When the Board issues a license despite the examination requirement, the General Assembly expressly allows renewal under § 334.100.1 and .2(11), as a matter of discretion.
  Discretion means that different results may follow from additional facts.
  
Relevant to our decision are the unique facts of this case and the legislative policy
 of protecting the public.
  As the courts have stated:   

The license granted places the seal of the state's approval upon the licentiate and certifies to the public that he possesses these requisites.[
]  

Specifically:  
The purpose of § 334.100 is the protection of the public in safeguarding public health[.
]
That language articulates the ultimate issue when we find grounds for denial:  whether the applicant practices in a manner that protects the public.  That issue determines which facts are relevant in our exercise of discretion.  
In determining that issue, we are mindful that the examination has a prominent place in the General Assembly’s standards.  The reason is clear.  A standard examination designed by medical professionals is a powerful tool for vetting the applicants whose learning and skills meets Missouri standards from those who do not.  Logic requires that the applicant’s substitute proof must be at least as good – a burden difficult, if not impossible, for an untested applicant to bear.  

But Coles is not untested.  He did pass each part of the FLEX, albeit at different times.  Moreover, Coles brings something more to his renewal application than a reciprocity applicant can bring to an application for initial license.  Any such an applicant will, almost by definition, have a record of performance in another state by which he can try to show his ability to safeguard the public.  Coles has not only 30 years of medical experience, but also three years of practice with the Board’s blessing.  His practice during that time, and in his 20 years of licensed 
practice under licenses from Haiti, Connecticut, and Kansas, has seen no discipline in any jurisdiction and no denial of privileges at any hospital.  
The evidence to which the Board stipulated states that Coles’ practice is “exemplary” and “excellent.”  And, not content with practicing merely for his own enrichment, Coles regularly donates his medical skills to the poor who would otherwise go without treatment in several countries.  He has also expanded and spread medical knowledge by teaching at universities, publishing scholarly articles, and presenting at medical conferences.  Coles’ undisputed evidence carries his burden of proving that his practice protects public safety, and persuades us to exercise our discretion in his favor.  

In rebuttal, the Board offers nothing even to suggest that Coles has ever represented any threat of any kind to public safety.  Indeed, the Board has only offered a technical legal argument for denying renewal.  The Board offers no public policy that supports depriving Missouri’s citizens of the services of an accomplished and distinguished physician.    
Summary


We grant Coles’ application and order the Board to issue him all renewals not previously granted, up to and including renewal for the current renewal period.    

SO ORDERED on March 14, 2007.

________________________________

JUNE STRIEGEL DOUGHTY

Commissioner
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