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DECISION


James E. Coleman is subject to discipline because he pled guilty to conspiracy and wire fraud, and because he committed the underlying conduct of wire fraud on four occasions.  We grant the State Board of Accountancy’s (“the Board”) motion for summary decision and deny its request for costs and fees.
Procedure


On June 5, 2008, the Board filed a complaint seeking to discipline Coleman.  Following several attempts to serve Coleman, on June 17, 2009, Coleman filed an acknowledgement that he had received a copy of the complaint and a waiver of formal service.  On October 19, 2009, the Board filed a motion for summary decision.  On December 7, 2009, the Board resent the motion for summary decision to Coleman at a new address.  Our Regulation 1 CSR 15-3.446(5) provides that we may decide this case without a hearing if the Board establishes facts that (a) Coleman does not dispute and (b) entitle the Board to a favorable decision. 


The Board cites the request for admissions that was served on Coleman on July 23, 2009.   Coleman did not respond to the request.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting  pro se. 
  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.


We gave Coleman until December 23, 2009, to respond to the motion, but he did not respond.  Therefore, the following facts are undisputed.
Findings of Fact

1. Coleman held a license to practice public accountancy (“CPA”), originally issued on September 1, 1982.  Coleman’s license to practice as a CPA expired on September 30, 2006, due to his failure to renew.
2. Coleman is a resident of Kansas City, Missouri.  His last address registered with the Board is 5420 Blue Ridge Cutoff, #205, Kansas City, Missouri, 64133.  
3. From early September through November 17, 2006, Coleman knowingly participated in the conspiracy to defraud Fieldstone Mortgage Corporation.
4. The purpose of the conspiracy was to obtain money and other benefits by the sale and purchase of a residence at an inflated price, and by obtaining mortgage loan proceeds, given in reliance on material false and fraudulent representations and promises, and by the concealment of material facts, for the personal financial and other benefit of Coleman and the other conspirators.
5. As part of the conspiracy, Coleman’s co-defendant, Jeremy A. Plagman, a real estate appraiser, knowingly provided a false and inflated appraisal of $1.2 million for property at 5034 Sunset Drive in Kansas City, Missouri, despite the fact that the real estate was offered for sale at an asking price of only $699,950, and had been listed for sale for over 18 months.
6. Coleman’s role in the conspiracy was to prepare and provide a number of fraudulent letters for co-conspirators attesting to their credit worthiness.  These fraudulent letters and the inflated appraisal were submitted to Fieldstone Mortgage as part of the loan application to purchase the property.
7. On October 13, 2006, Coleman sent by facsimile transmission (“fax”) from Kansas City, Missouri, to Soldi Financial in Overland Park, Kansas, a letter falsely and fraudulently stating that the co-buyer, Larry Barshaw, requested that Coleman prepare the letter and that Barshaw was the owner and operator of Color Marc, Inc., for more than two years.

8. On November 1, 2006, Coleman sent by fax from Kansas City, Missouri, to Soldi Financial in Overland Park, Kansas, a letter falsely and fraudulently stating that co-defendant Barshaw requested that he prepare the letter, that he had prepared Barshaw’s personal tax return Form 1040 and Schedule C for the years 2004 and 2005, and that Barshaw was the owner and operator of Color Marc, Inc., for more than two years.

9. On November 14, 2006, Coleman sent by fax from Kansas City, Missouri, to Soldi Financial in Overland Park, Kansas, a letter falsely and fraudulently stating that co-defendant Thompson-Barshaw requested that he prepare the letter, that he had prepared Thompson-Barshaw’s personal tax return Form 1040 and Schedule C for the years 2004 and 2005, and that Thompson-Barshaw was the owner and operator of Color Marc, Inc., for more than two years.

10. On November 17, 2006, Coleman sent by facsimile transmission from Kansas City, Missouri, to Fieldstone Mortgage in Overland Park, Kansas, signed closing documents relating 
to the sale and purchase of 5034 Sunset Drive, Kansas City, Missouri, in an attempt to obtain funding of the loans.
11. Coleman committed the acts stated above while holding himself out as a CPA.

12. On May 21, 2007, Coleman pled guilty in the United States District Court for the Western District of Missouri to conspiracy and four counts of wire fraud.

Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Coleman committed an act for which the law allows discipline.
  Coleman admitted facts and that those facts authorize discipline.  But statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted allow discipline under the law cited.
I.  Relinquish License


On January 4, 2010, Coleman filed a motion stating that he wants to relinquish his license as a CPA and asks this Commission to waive the hearing.  The Board did not respond to the motion.  Because Coleman is not the petitioner, he does not have an automatic right to dismiss this case.  He has given us no reason for dismissal.  We determine whether there is cause for discipline and we have done so in this case.  The Board determines the level of discipline and can impose it on an expired or relinquished license.

II.  Cause for Discipline


The Board argues that there is cause for discipline under § 326.310:
2.  The board may file a complaint with the administrative hearing commission as provided by chapter 621, RSMo, or may initiate settlement procedures as provided by section 621.045, RSMo, 
against any certified public accountant or permit holder required by this chapter or any person who fails to renew or surrenders the person’s certificate, license or permit for any one or any combination of the following causes:

*   *   *

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;

*   *   *
(4) Obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation;

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;

(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter or any lawful rule or regulation adopted pursuant to this chapter;

*   *   *
(13) Violation of any professional trust or confidence;
*   *   *
(19) Failure, on the part of a holder of a certificate, license or permit pursuant to section 326.280 or 326.289, to maintain compliance with the requirements for issuance or renewal of such certificate, license, permit or provisional license or to report changes to the board pursuant to sections 326.280 to 326.289[.]
A.  Criminal Offense – Subdivision (2)

Coleman pled guilty to conspiracy and four counts of wire fraud.  The Board argues that these are offenses reasonably related to the qualifications, functions or duties of a CPA, are 
offenses containing an element of fraud and dishonesty, and are offenses involving moral turpitude.

Title 18, USC § 1343, titled “Fraud by wire, radio, or television,” states:

Whoever, having devised or intending to devise any scheme or artifice to defraud, or for obtaining money or property by means of false or fraudulent pretenses, representations, or promises, transmits or causes to be transmitted by means of wire, radio, or television communication in interstate or foreign commerce, any writings, signs, signals, pictures, or sounds for the purpose of executing such scheme or artifice, shall be fined under this title or imprisoned not more than 20 years, or both. . . . 
Title 18, USC § 2, titled “Principals,” states:

(a) Whoever commits an offense against the United States or aids, abets, counsels, commands, induces or procures its commission, is punishable as a principal.
(b) Whoever willfully causes an act to be done which if directly performed by him or another would be an offense against the United States, is punishable as a principal.
1.  Reasonably Related


The Board argues that the criminal offense is reasonably related to the qualifications, function or duties of a CPA.  Section 326.280 sets forth the qualifications for licensure and requires that all licensees maintain good moral character.  Good moral character is honesty, fairness, and respect for the law and the rights of others.


We agree that the crime of conspiracy to commit wire fraud is an offense that is reasonably related to the qualifications, functions or duties of a CPA.  There is cause for discipline under § 326.310.2(2).
2.  Essential Element of Fraud or Dishonesty

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  An essential element is one that must be proven for a conviction in every case.


Fraud and dishonesty are essential elements of the criminal offense of wire fraud, but not essential elements of conspiracy.  There is cause for discipline under § 326.310.2(2).

3. Moral Turpitude


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 213 S.W.3d 720 (Mo. App., W.D. 2007), a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and
(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.


We find that the crime of wire fraud, with the essential elements of fraud and dishonesty, is a Category 1 crime.
  There is cause for discipline under § 326.310.2(2).
Fraud, Deception, Misrepresentation – Subdivision (4)


Fraud is defined above.  A misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  Deception is an act designed to cheat someone by inducing their reliance on misrepresentation.
  Deception is the act of causing someone to accept as true what is not true.
  By providing false information to the lender, Coleman used fraud, misrepresentation and deception to obtain money.  There is cause for discipline under § 326.310.2(4).
Professional Standards – Subdivision (5)


Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a recent disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts, 293 S.W.3d 423, 435-36 (Mo. banc 2009).  Incompetency is a 
“state of being” showing that a professional is unable or unwilling to function properly in the profession.


The Board has shown that Coleman committed wire fraud on four occasions between September 2006 and November 2006.  Coleman was licensed in 1982.  The acts, while egregious, do not show the state of being that he is unable or unwilling to function properly in his profession.  There is no cause for discipline for incompetence.


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Fraud, misrepresentation, and dishonesty are defined above.


Coleman’s acts constitute misconduct, fraud, misrepresentation and dishonesty.  Because the mental states for misconduct and gross negligence are mutually exclusive, we find no cause to discipline for gross negligence.  There is cause for discipline under § 326.310.2(5).

Violate Regulation – Subdivision (6)


The Board argues that Coleman violated 20 CSR 2010-3.060(1), which provides that a “licensee shall not commit any act that reflects adversely on his or her or the firm’s fitness to engage in the practice of public accounting.”  Coleman’s fraudulent acts, while not rising to the level of showing incompetence, reflect adversely on his fitness to practice as a CPA.  He violated this regulation.  There is cause for discipline under § 326.310.2(6).
Professional Trust – Subdivision (13)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  Fieldstone Mortgage Company relied on Coleman’s expertise as a CPA when he attested to preparing co-defendants’ tax returns and when he stated that they owned property.  He violated the professional trust placed in him.  There is cause for discipline under § 326.310.2(13).
Requirements for License Issuance – Subdivision (19)


We have found that the criminal offenses of conspiracy and wire fraud show a lack of good moral character, a qualification for licensure.  The conduct underlying the guilty plea also shows a lack of good moral character.  There is cause for discipline under § 326.310.2(19).
III.  Attorney Fees and Costs


The Board asks us to award it attorney fees and costs under § 326.319:
3.  In any proceeding in which a remedy provided by subsection 1 or 2 of section 326.310 is imposed, the board may also require the respondent licensee to pay the costs of the proceeding if the board is a prevailing party or in settlement.  The moneys shall be placed in the state treasury to the credit of the “Missouri State Board of Accountancy Investigation Fund”, which is hereby created, to be used solely for investigations as provided in this chapter.  The moneys shall not be considered in calculating amounts to be transferred to general revenue as provided in subsection 2 of this section.  The fund shall be used solely for board investigations.
4.  The board shall set the amount of the fees which this chapter authorizes and requires by rule pursuant to chapter 536, RSMo. The fees shall be set at a level to produce revenue which shall not substantially exceed the cost and expense of administering this chapter.
We do not have jurisdiction to authorize costs or fees under this statute.  Unlike § 536.087,
 which authorizes the agency making the decision to award attorney fees, § 326.319 refers specifically to the Board.  We have jurisdiction over the Board's decisions only as authorized by statute.
  We have jurisdiction over whether there is cause for licensee discipline
  and whether an applicant should be licensed.
  But no statute, including § 326.319, gives us jurisdiction over the issue of costs and fees to be awarded if the Board is the prevailing party.  To the contrary, the legislature has instructed the Board, not this Commission, to set the amount of fees by rule.  We deny the Board's request for costs and fees.
Summary


Coleman is subject to discipline under § 326.310.2(2), (4), (5), (6), (13), and (19).  We deny the request for costs and fees.

SO ORDERED on March 10, 2010.



________________________________



JOHN J. KOPP
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