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DECISION 


Roberta J. Coleman is liable for Missouri cigarette tax, penalty and interest on her purchase of cigarettes via the Internet.  
Procedure


Coleman filed a complaint on October 18, 2005, challenging the Director of Revenue’s (“the Director”) assessment of cigarette tax.  


This Commission convened a hearing on the complaint on February 23, 2006.  Coleman represented herself.  Senior Counsel Gary Barnhart represented the Director.  Coleman’s written argument was due May 29, 2006.  
Findings of Fact

1. On May 12, 2005, Coleman purchased cigarettes from DirtCheapCigarette.com via the Internet.  Coleman was not in Missouri at the time she placed the order.
  Coleman placed the order from outside Missouri for the express purpose of attempting to avoid the cigarette tax.  The cigarettes were shipped to her home in Camdenton, Missouri.   
2. Coleman does not smoke cigarettes.  Her husband, Tim Michael Coleman, smokes cigarettes.
  
3. Because Coleman purchased the cigarettes via the Internet rather than from a retail store, the cigarettes did not have a Missouri cigarette tax stamp, which would signify that Missouri cigarette tax had been remitted by a wholesaler.  
4. Pursuant to the Jenkins Act,
 DirtCheapCigarette.com reported to the Director that Coleman purchased the cigarettes.  Coleman has not paid Missouri cigarette tax on the purchase.  
5. On October 4, 2005, the Director assessed $17.00 in cigarette tax and $0.85 in penalty, plus interest, against Coleman on her purchase of the cigarettes.  The assessment states that Coleman purchased 10 cartons, and the tax is imposed at a rate of $1.70 per carton.  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Coleman has the burden to prove that she is not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of 
existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


Section 149.015, RSMo Supp. 2004,
 imposes the Missouri cigarette tax: 

1.  A tax shall be levied upon the sale of cigarettes at an amount equal to eight and one-half mills per cigarette, until such time as the general assembly appropriates an amount equal to twenty-five percent of the net federal reimbursement allowance to the health initiatives fund, then the tax shall be six and one-half mills per cigarette beginning July first of the fiscal year immediately after such appropriation.  As used in this section, “net federal reimbursement allowance” shall mean that amount of the federal reimbursement allowance in excess of the amount of state matching funds necessary for the state to make payments required by subsection 1 of section 208.471, RSMo, or, if the payments exceed the amount so required, the actual payments made for the purposes specified in subsection 1 of section 208.471, RSMo.

2.  The tax shall be evidenced by stamps which shall be furnished by and purchased from the director or by an impression of the tax by the use of a metering machine when authorized by the director as provided in this chapter, and the stamps or impression shall be securely affixed to one end of each package in which cigarettes are contained.  All cigarettes must be stamped before being sold in this state.

3.  Cigarette tax stamps shall be purchased only from the director. . . .


4.  It shall be the intent of this chapter that the impact of the tax levied hereunder be absorbed by the consumer or user and when the tax is paid by any other person, the payment shall be considered as an advance payment and shall thereafter be added to the price of the cigarettes and recovered from the ultimate consumer or user with the person first selling the cigarettes acting as an agent of the state for the payment and collection of the tax to the state. . . .


5.  In making sales of cigarettes in the state, a wholesaler shall keep a record of the amount of tax on his gross sales.  The tax shall be evidenced by appropriate stamps attached to each package 
of cigarettes sold.  Notwithstanding any other law to the contrary, no tax stamp need be attached to a package of cigarettes transported in the state between wholesalers or distributors unless and until such package is sold to a retailer or consumer.
I.  Sale Occurred in Missouri


In her complaint filed with this Commission, Coleman states that “since the cigarettes weren’t purchased in Missouri, no Missouri state tax is owed.  Duh!”  The last sentence of 

§ 149.015.2 and the first sentence of § 149.015.5 refer to sales of cigarettes in this state.  Section 149.011(12) provides: 

“Sale” in this instance is defined to be and declared to include sales, barters, exchanges and every other manner, method and form of transferring the ownership of personal property from one person to another.  “Sale” also means the possession of cigarettes or tobacco products by any person other than a manufacturer, wholesaler or retailer and shall be prima facie evidence of possession for consumption[.]


Coleman presented no evidence that she is a manufacturer, wholesaler, or retailer.  Coleman attempted to avoid the Missouri cigarette tax by placing her order from another state.  However, under this statute, the location from which she placed her order is irrelevant.  The cigarettes were shipped to her at her home in Missouri.  Possession of the cigarettes is “prima facie evidence of possession for consumption.”  Section 149.011(12).  We find it immaterial that Tim Coleman is the smoker in the family.  No one should be able to avoid the tax by purchasing cigarettes on behalf of someone else.  Statutes must be construed to give effect to the legislature’s intent and avoid absurd results.  State ex rel. Nixon v. Karpierz, 105 S.W.3d 487, 491 (Mo. banc 2003).  Tim Coleman was not forthcoming in answering the question of whether the cigarettes were purchased for his consumption.  Coleman has failed to rebut the presumption of possession “for consumption,” regardless of whether the cigarettes were to be consumed by her or by her husband.  In addition, Coleman agreed that their funds are commingled and that she 
and her husband are liable together for anything that is owed.
  The transaction was a sale in this state, as defined by § 149.011(12).  
II.  Application of Tax in a Manner 
Consistent with Constitution

Coleman argues that the cigarette tax violates U.S. Const. art. I, § 10, which provides in part:  

No state shall, without the consent of the Congress, lay any imposts or duties on imports or exports, except what may be absolutely necessary for executing it’s [sic] inspection laws[.]

This Commission must apply statutes as written, and it has no authority to declare a statute invalid.  State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).  In doing so, we attempt to apply the statutes in a manner that is consistent with the Constitution.  See Duncan v. Missouri Bd. for Architects, Prof'l Eng'rs & Land Surveyors, 
744 S.W.2d 524, 531 n.3 (Mo. App., E.D. 1988).  


The Jenkins Act
 provides:  

(a) Contents
Any person who sells or transfers for profit cigarettes in interstate commerce, whereby such cigarettes are shipped into a State taxing the sales or use of cigarettes, to other than a distributor licensed by or located in such State, or who advertises or offers cigarettes for such a sale or transfer and shipment, shall—
(1) first file with the tobacco tax administrator of the State into which such shipment is made or in which such advertisement or offer is disseminated a statement setting forth his name and trade name (if any), and the address of his principal place of business and of any other place of business; and
(2) not later than the 10th day of each calendar month, file with the tobacco tax administrator of the State into which such shipment is made, a memorandum or a copy of the invoice covering each and 
every shipment of cigarettes made during the previous calendar month into such State; the memorandum or invoice in each case to include the name and address of the person to whom the shipment was made, the brand, and the quantity thereof.  
(b) Presumptive evidence
The fact that any person ships or delivers for shipment any cigarettes shall, if such shipment is into a State in which such person has filed a statement with the tobacco tax administrator under subsection (a)(1) of this section, be presumptive evidence 
(1) that such cigarettes were sold, or transferred for profit, by such person, and (2) that such sale or transfer was to other than a distributor licensed by or located in such State.  

In State v. Sedacca, 249 A.2d 456, 463-64 (Md. App. 1969), the court noted that Congress enacted the Jenkins Act for the express purpose of preventing the avoidance of state taxes:  

The purpose of Congress in passing the Act of October 19, 1949 (the Jenkins State Cigarette Taxes Act) as stated in Senate Report No. 644 of the Senate Committee on Finance (which repeated in substance the House Report on the same bill) was as follows:  
‘The purpose of this bill is to assist the States in collecting State-imposed sales and use taxes on cigarettes.* * * 

THE NEED FOR THIS LEGISLATION

“The avoidance of State sales and use taxes on cigarettes by interstate shipments to consumers in States taxing cigarettes is depriving the States of large amounts of sorely needed revenue.  It is believed that this revenue loss to the States amounts to approximately $40,000,000 annually.  Moreover, it is the general opinion of the State tax administrators that the percentage of loss, as well as the aggregate loss, is steadily mounting throughout the 40 States that now impose cigarette taxes.  This is particularly deplorable in view of the fact that many of the States earmark revenues from their cigarette taxes for such uses as payment of veterans’ bonuses, public assistance, education, aid to the blind, and the improvement of penal and charitable institutions.
‘Accordingly, your committee believes that respect for the laws of the sovereign States will be furthered by the passage of this bill and that the public interest will be served by eliminating any inference that the Federal Government approve the circumventing of State laws.’ (Emphasis supplied.)  (1949, U.S. Code Cong. Service, at pp. 2158-2160.) 


Because Congress enacted the Jenkins Act to aid in the collection of state cigarette taxes, it is clear that Congress consented to the collection of state cigarette taxes on interstate shipments.  In Washington Department of Revenue v. www.Dirtcheapcig.com, Inc., 260 F.Supp.2d 1048 (W.D. Wash. 2003), the court enforced the Jenkins Act reporting duties against the same Internet seller that is involved in this case.  In State v. Bruce, 564 S.w.2d 898, 901-02 (Mo. banc 1978), the court upheld the constitutional validity of the Missouri cigarette tax and specifically held that the tax does not impose an undue burden on interstate commerce.  The application of the Missouri cigarette tax to Coleman is consistent with the United States and Missouri Constitutions.   

III.  Applicability to Internet Purchases

Sections 149.015 and 149.021 provide that tax stamps shall be placed on cigarette packages by the wholesaler before the cigarettes are sold at retail in Missouri.  Wholesalers doing business in Missouri must be licensed by the Director.  Section 149.035.1.  Because Coleman purchased the cigarettes via the Internet rather than from a retail store, no Missouri cigarette tax was paid on the cigarettes.  We note that the statutes do not specify how tax would be collected in mail order or Internet transactions.  The Director’s cigarette tax regulations, published in Code of State Regulations, Title 12, Div. 10, Ch. 16, do not address this issue either.  

 Statutes imposing taxes are to be construed against the taxing authority and in favor of the taxpayer.  American Healthcare Management, Inc. v. Director of Revenue, 984 S.W.2d 496, 498 (Mo. banc 1999).  However, we find sufficient indicia in Chapter 149, RSMo, of the legislature’s intent to impose a tax in a situation such as this.   Section 149.015.4 provides:  “It shall be the intent of this chapter that the impact of the tax levied hereunder be absorbed by the consumer or user[.]”  Section 149.055 provides: 

1.  All unstamped cigarettes upon which taxes are imposed by this chapter which shall be found in the possession, custody, or control of any person, for the purpose of being consumed, sold or transported into, within or through the state of Missouri, for the purpose of evading or violating the provisions of this chapter, or with intent to avoid payment of the tax imposed hereunder, . . . may be seized by the director or his duly authorized agents, or any peace officer within the state, and the same shall be, from the time of the seizure, forfeited to the state of Missouri[.]  
*   *   *


3.  The seizure and sale of the cigarettes shall not relieve the person from whom the cigarettes were seized from any prosecution or the payment of any penalties provided for under this chapter; nor shall it relieve the purchaser thereof from any payment of the regular cigarette tax and the placing of proper stamps thereon before making any sale of the cigarette or the personal consumption of the same. 

4.  The forfeiture provisions of this chapter shall only apply to persons having possession of or transporting cigarettes with intent to barter, sell or give away the same.  The possession of cigarettes in any quantity of five or more cartons of ten packages each shall be prima facie evidence of intent to barter, sell or give away the cigarettes in violation of the provisions of this chapter.  

Sections 149.015.4 and 149.055.3 express the legislature’s intent that cigarette tax is imposed on the purchaser even if the package is unstamped and has not been sold by a retailer in this state.  Coleman is liable for Missouri cigarette tax on her purchase.  
IV.  Penalty and Interest

Section 149.190.3 provides:  

Any person responsible for the tax imposed in section 149.160 who fails to pay such tax within the time and manner required by law, shall pay, as part of the tax imposed, a penalty equal to twenty-five percent of the tax liability, and the tax shall bear interest at the rate established in section 32.065, RSMo.  

Because Coleman is liable for the cigarette tax, she is also liable for the 25% penalty and interest.  Twenty-five percent of $17.00 is $4.25.
  
Summary


Coleman is liable for $17.00 in cigarette tax and $4.25 in penalty, plus interest, on her purchase of cigarettes from DirtCheapCig.com.   

SO ORDERED on July 19, 2006.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Coleman was unable to testify as to where she was when she placed the order.  She testified that she traveled a lot and was probably in Iowa at the time.  (Tr. at 30.) 


	�When questioned whether these cigarettes were “ordered for consumption by you,” Tim Coleman stated:  “They were ordered in case of consumption.  That is if I wanted them, I’d have them.”  (Tr. at 37.)  


	�15 U.S.C. § 376.


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�The statute was amended effective July 1, 2006.  We use the enactment in effect at the time of Coleman’s purchase.  Section 1.170; Comerio v. Beatrice Foods Co.., 595 F. Supp. 918, 920-21 (E.D. Mo., 1984).


	�Tr. at 6.  


	�15 U.S.C. § 376.  


	�The Director computed a five percent penalty in the amount of $0.85, which is incorrect.  We remake the Director’s decision.  J.C. Nichols, 796 S.W.2d at 20-21.  
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